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INTRODUCTION 

On November 15, 2019, this Court entered an order finding that “Applicant’s 

Brady, false testimony, and actual innocence claims satisfy the requirements of 

Article 11.071 § 5.” Ex parte Reed, No. WR-50,961-10, slip op. at 3-4 (Tex. Crim. 

App. Nov. 15, 2019) (ORDER) (not designated for publication) (the “Remand 

Order”).  This Court remanded the claims to the district court for further 

development and stayed Applicant’s execution.  Id.  In doing so, this Court trusted 

that the district court would make reliable and independent credibility 

determinations and render impartial findings of fact and conclusions of law 

supported by the developed record.  That did not happen.  Instead, the district court 

entirely abdicated its role as an impartial fact finder. 

The district court held a nine-day evidentiary hearing on the remanded claims, 

and the State’s laches defense, from July 19, 2021 through July 29, 2021, during 

which 47 witnesses testified (the “Evidentiary Hearing”).  On October 8, 2021, Mr. 

Reed and the State each submitted Proposed Findings of Fact and Conclusions of 

Law.  The district court heard closing arguments and advised the parties at the 

beginning of arguments that it intended to adopt, in entirety, one side’s proposed 

findings: 

The Court has received the proposed findings of fact and conclusions of law 

from both sides in this case and I’ve read them, so please don’t read them to 
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me again.  What I’m here today to find out is why you think I ought to sign 

your version. 

 

13 Supp. R.R. 5:10-12.  

On October 31, 2021, the district court issued its Findings of Facts, 

Conclusions of Law and Recommendations (the “Order”), recommending that this 

Court deny all relief sought by Mr. Reed.  As promised, the district court signed an 

order identical to one of the proposed findings – the State’s – changing merely a few 

words in formatting alone.  The district court even reproduced the State’s factual 

errors and misrepresentations in the Order, including those that Mr. Reed had 

expressly identified during closing arguments, thereby proving that no independent 

credibility determinations or impartial fact-finding took place. 

 Mr. Reed hereby objects to the Order and asks this Court to file and set his 

case for orderly consideration of the merits of his claims.  Mr. Reed requests oral 

argument. 

A. Mr. Reed Proved He Is Actually Innocent. 

 

The prosecution told the jury in 1998 that the evidence conclusively showed: 

(1) Mr. Reed and Ms. Stacey Stites did not know each other, and certainly were not 

having an affair, 56 TRR 55:18-25, 56:24-62:11; (2) Ms. Stites left for work alive 

around 3:00 a.m. and Mr. Reed somehow intercepted her en route, id. at 61:9-13, 

77:13-19; (3) Mr. Reed anally assaulted her while strangling her to death in her truck 

and then left her body on Bluebonnet Drive, id. at 77:20-24; and (4) Ms. Stites and 
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her fiancé, then-officer Jimmy Fennell Jr., had a happy, trouble-free relationship, he 

had no motive to cause her harm, and he had been cleared as a suspect after a 

thorough investigation by police.  46 TRR 32:1-9, 125:3-6, 126:19-22. 

At the Evidentiary Hearing, Mr. Reed demonstrated that he is actually 

innocent of this crime and, in doing so, presented fact and expert witnesses who 

thoroughly discredited each element of the State's theory of guilt.  Under Ex parte 

Elizondo, 947 S.W.2d 202, 205 (Tex. Crim. App. 1996), the Court may recommend 

relief if clear and convincing evidence establishes that the State has incarcerated an 

innocent person.  Id.; see also, e.g., Ex parte Thompson, 153 S.W.3d 416, 420-21 

(Tex. Crim. App. 2005); Ex parte Miles, 359 S.W.3d 647, 671-74 (Tex. Crim App. 

2012); Ex parte Tuley, 109 S.W.3d 388, 397 (Tex. Crim. App. 2002); Ex parte 

Franklin, 72 S.W.3d 671, 675 (Tex. Crim. App. 2002).  “Clear and convincing 

evidence is defined as that measure or degree of proof which will produce in the 

mind of the trier of fact a firm belief or conviction as to the truth of the allegations 

sought to be established.”  State v. Addington, 588 S.W.2d 569, 570 (Tex. 1979).  

When evaluating whether Mr. Reed has satisfied his burden of proof under Elizondo, 

the Court must consider the totality of the evidence: “The most important thing about 

Elizondo is that . . . it required all courts reviewing actual innocence claims to ‘assess 

the probable impact of the newly available evidence upon the persuasiveness of the 

State’s case as a whole, which necessarily involves weighing ‘such exculpatory 
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evidence against the evidence of guilt adduced at trial.’” Thompson, 153 S.W.3d at 

432 (Hervey, J., dissenting) (quoting Elizondo, 947 S.W.2d at 206). 

Indeed, trial courts have recommended relief, and the CCA has granted relief 

when, as here, powerful evidence has undermined the foundation of the 

prosecution’s case.  See, e.g., Ex parte Miles, 359 S.W.3d 647, 671-74 (Tex. Crim. 

App. 2012); see also Ex parte Grant, 622 S.W.3d 392, 393 (Tex. Crim. App. 2021) 

(per curiam); Ex parte Mallet, 602 S.W.3d 922, 926 (Tex. Crim. App. 2020); Ex 

parte Chaney, 563 S.W.3d 239, 278 (Tex. Crim. App. 2018); Ex parte Byars, 176 

S.W.3d 841, 841-42 (Tex. Crim. App. 2005) (per curiam); Ex parte Tuley, 109 

S.W.3d 388, 397 (Tex. Crim. App. 2002); Ex parte Mayhugh, Nos. WR-84,700-1, 

WR-84,700-2, WR-84,701-1, WR-84,698-01, WR-84,698-02, WR-84,697-01, WR-

84,697-02, 2016 Tex. Crim. App. LEXIS 1566, at *53-54 (2016).  The weaker the 

evidence of guilt at trial, the less new evidence needs to be presented to meet this 

standard.  Elizondo, 947 S.W.2d at 207 (quoting Herrera v. Collins, 506 U.S. 390, 

443-44, 113 S. Ct. 853, 882-83 (1993) (Blackmun, J., dissenting)) 

Specifically, Texas courts have granted relief under Elizondo where experts 

recant their testimony or central fact witnesses are discredited.  See Henderson, 384 

S.W.3d 833 (Tex. Crim. App. 2012) (holding that the Elizondo standard was 

satisfied when one of the State’s experts—the same medical examiner as in Mr. 

Reed’s case—reevaluated his position); Miles, 359 S.W.3d at 655, 672-74 (State’s 
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gunshot-residue expert’s testimony in post-conviction proceedings that she would 

have testified differently today and would tell a new jury that the applicant’s hands 

were negative for gunshot residue was significant evidence in establishing 

innocence); see also Ex parte Mallet, 602 S.W.3d at 926 (affirming relief where the 

State’s case hinged on detective’s testimony and that detective was later indicted for 

falsifying an affidavit in a similar case). 

Here, Mr. Reed presented ample evidence warranting relief under Elizondo 

and his right to habeas relief for constitutional violations pursuant to Article 11.071 

of the Texas Code of Criminal Procedure.  Like in those prior cases where relief was 

granted under Elizondo, the evidence presented by Mr. Reed at the Evidentiary 

Hearing entirely undermined the foundation of the prosecution’s case; discredited 

central fact and expert witnesses; and showed that at least one important expert 

witness had reevaluated his position.  Mr. Reed therefore has put forth a case 

presenting several hallmark problems under the Elizondo standard, the satisfaction 

of even just one of which warrants granting him relief.  

First, the State asked the all-white jury to view Ms. Stites and her fiancée, 

then-Officer Fennell, as a happy, devoted couple eagerly anticipating their wedding 

only a few weeks away.  56 TRR 60:7-23.  Testimony presented at the Evidentiary 

Hearing shows that was far from the truth.  Over a dozen credible witnesses (none 

of whom were connected with Mr. Reed) testified that: the couple’s relationship was 
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broken; Mr. Fennell controlled, abused and publicly threatened to kill Ms. Stites; 

and he was aware of her relationship with Mr. Reed.  See infra 21-23, 26-28.  What 

is more, building further on what this Court already characterized in 2008 as “a 

healthy suspicion that Fennell had some involvement in Stacey’s death” (Ex parte 

Reed, 271 S.W.3d698, 747 (Tex. Crim. App. 2008)), Mr. Reed also presented 

evidence showing that Mr. Fennell twice confessed to two of his fellow prison 

inmates to killing Ms. Stites because she was sleeping with a Black man.  3 HRR 

47:16-49:10, 67:9-24, 114:17-115:6, 115:18-116:10, 116:16-117:6.  Mr. Reed also 

presented evidence from several guests at Ms. Stites’s funeral who heard Mr. Fennell 

make odd (indeed, inculpating) remarks at Ms. Stites’s body.  Infra at 26-28.  

Second, the prosecution told the jury that its star fact witness, Mr. Fennell, 

was credible, emphasizing that no one could find anything inconsistent with his 

testimony. 56 TRR 76:11-16 (“It’s important to note that nobody could ever find 

anything inconsistent with what he told you. Nobody. They canvassed his apartment, 

they looked everywhere, and nobody could find anything inconsistent.”).  Mr. 

Fennell brazenly lied under oath at the Evidentiary Hearing and, unlike every 

witness Mr. Reed called, he had every motivation to do so.  Infra at 29-31.  For just 

one example, he even lied about how many communications he had with the State’s 

investigator before the Evidentiary Hearing, claiming he had one or two, when it 

was more than 100.  5 HRR 284:21-285:6. 
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Third, the State told the jury that investigators had searched high and low to 

find any evidence of a relationship between Mr. Reed and Ms. Stites and found no 

connection between them. 56 TRR 56:24-57:18.  At the Evidentiary Hearing, Mr. 

Reed not only produced evidence that the State possessed at the time of trial (and 

wrongfully suppressed) regarding an intimate relationship between Ms. Stites and 

Mr. Reed, but also put forth numerous additional new witnesses who testified 

regarding the existence of such a relationship, none of whom had any connection to 

Mr. Reed or any motive to be untruthful.  See infra 16-18. 

Fourth, the State supported its false factual narrative that Ms. Stites and Mr. 

Reed were strangers with false expert evidence.  The State told the jury that 

spermatozoa found in Ms. Stites’s body connected to Mr. Reed had to have been 

deposited no more than twenty-four hours earlier and that Mr. Reed sexually 

assaulted Ms. Stites as he murdered her.  56 TRR at 34:6-12.  At the Evidentiary 

Hearing, Mr. Reed’s experts, and even the State’s own experts, conceded that 

spermatozoa survive intact for days, and that the jury was given false testimony to 

the contrary when it was told that the spermatozoa could only have been deposited 

around the time Mr. Fennell claimed Ms. Stites had left for work.  The experts also 

all agreed that there is zero scientific basis to support a conclusion that Ms. Stites 

was sodomized at all, much less at the moment of her death, which the State argued 

repeatedly—and, again, falsely—to the jury.  See infra at 32-33.  
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Finally, the forensic testimony presented at the Evidentiary Hearing makes 

clear that Ms. Stites likely died hours before the narrow 3-5 a.m. window given by 

the State’s expert at trial.  That window was based on Mr. Fennell’s account as to 

when Ms. Stites left their home.  The forensic evidence, by contrast, supports that 

Ms. Stites died hours before 3 a.m.—when Mr. Fennell and Ms. Stites were alone 

together and before Ms. Stites would have gone to work.  See infra 34-35.   

In sum, because Applicant has demolished every factual and forensic 

underpinning of the State’s case against Mr. Reed, and no reasonable juror would 

convict Mr. Reed based on the evidence presented at the Evidentiary Hearing, the 

district court should have entered an order recommending relief under Elizondo and 

Article 11.071 of the Texas Code of Criminal Procedure.   

B. The District Court Abdicated Its Duty, And The Recommendation 

Should Thus Be Set Aside. 

This Court remanded Mr. Reed’s case for further development before the 

district court, expecting a neutral, unbiased, independent assessment of the factual 

record and witness credibility.  Instead, the district court abdicated its role entirely: 

it copied and pasted the State’s Proposed Findings of Fact and Conclusions of Law 

(“FFCL”), with minimal changes beyond formatting and removing the word 

“Proposed” in the title.  In doing so, the district court copied the State’s language, 

claiming that every single witness called by the State was credible and claiming that 

every single witness called by Mr. Reed was not credible.  See, e.g., compare State’s 
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Proposed FFCL ¶ 33, with Order ¶ 34 (identical); compare State’s Proposed FFCL 

¶¶ 67-72, with Order ¶¶ 68-73 (identical); compare State’s Proposed FFCL ¶¶ 87-

102, with Order ¶¶ 88-103 (identical); compare State’s Proposed FFCL ¶ 182, with 

Order ¶ 181 (identical).  The court even copied the falsehoods drafted by the State, 

including clear factual errors about testimony given at the Evidentiary Hearing, and 

erroneous conclusions of law.  See, e.g., compare State’s Proposed FFCL ¶ 95 

(erroneously stating that “Hugen testified that Stites called off her bridal shower”), 

with Order ¶ 96 (identical); compare State’s Proposed FFCL ¶ 95 (erroneously 

stating that “Hugen did not tell anyone, at the HEB or otherwise, at the time of 

State’s murder about these events”), with Order ¶ 96 (identical).   

This was no mere oversight.  During closing arguments, Mr. Reed pointed out 

numerous errors in the State’s Proposed FFCL, which the district court nonetheless 

adopted in the Order.  See, e.g., Cl. Tr. 20:20-21:7, 136:5-137:8, 139:24-141:8, 

161:9-14.  Indeed, during closing arguments, the State made more false statements 

about the record, which Mr. Reed’s counsel again demonstrated to the district court.  

See, e.g., id. at 118:17-24, 131:3-16, 137:19-139:3 (Schlup claim); id. at 158:24-

159:16.  

This is an unacceptable abdication of judicial duty that cannot be tolerated, 

especially in a case where Mr. Reed’s life literally hangs in the balance, and 

especially when this Court remanded the case for an independent, unbiased fact 
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hearing.  The district court’s disregard of its duty is also particularly egregious here 

because, as this Court has noted more than once, the State has repeatedly misstated 

the post-conviction evidence in this case. See Ex parte Reed, 271 S.W.3d 698, 729 

(Tex. Crim. App. 2008). The role of a trial judge, including in Texas’s post-

conviction proceedings, is to be the “fact finder” and not merely a conduit of a cold 

record to this Court.  Ex parte Evans, 338 S.W.3d 545, 546 (Tex. Crim. App. 2011).  

The trial judge is “[u]niquely situated to observe the demeanor of witnesses first-

hand,” Ex parte Reed, 271 S.W.3d 698, 727 (Tex. Crim. App. 2008), and, thus, “is 

in the best position to assess the credibility of the witnesses,” Ex parte Thuesen, 546 

S.W.3d 145, 157 (Tex. Crim. App. 2017).  See Ex parte Ard, No. AP-75,704, 2009 

Tex. Crim. App. Unpub. LEXIS 181, at *3 (Tex. Crim. App. 2009) (“[T]he trial 

judge is best situated to evaluate the credibility and demeanor of witnesses[.]”).  As 

the Court has previously noted, “[d]emeanor and credibility assessments are based 

in large part on visual and audio observations and are not usually found in the 

record.”  State v. Ross, 32 S.W.3d 853, 857 n.25 (Tex. Crim. App. 2000); see 

Villarreal v. State, 935 S.W.2d 134, 138 (Tex. Crim. App. 1996) (“[T]he trial court, 

who observes the demeanor and appearance of the witnesses, is in a better position 

to determine their credibility than the appellate court is by reading their testimony 

as it appears on the record.”).  Therefore, in overseeing an evidentiary hearing—

especially one like in Mr. Reed’s case where more than 40 witnesses testified—the 
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trial judge has a unique responsibility to make his own sound credibility assessments 

and factual findings on which a reviewing court can rely.  Indeed, it was for this very 

purpose that this Court, after concluding that Mr. Reed’s claims “satisf[ied] the 

requirements of Article 11.071 § 5,” “remand[ed] those claims to the trial court for 

further development.”  Ex parte Reed, No. WR-50,961-10, slip op. at 3-4 (Tex. Crim. 

App. Nov. 15, 2019) (ORDER) (not designated for publication) (emphasis added); 

see also Order ¶ 8(“set[ting] the matter for a live, in-person evidentiary hearing” 

because “credibility is crucial in this case”).   

The district court ignored that mandate.  By rubberstamping the State’s 

Proposed FFCL, despite known errors contained in those findings, the judge failed 

to make any of his own credibility assessments or factual findings, in turn abdicating 

his responsibility to serve as the fact finder in this matter.1 

While adopting the State’s proposed findings is not unique to this case, it 

should be of great concern to the Court here given the facts and evidence presented 

 
1 It is for these reasons—the judge’s failure to make any of his own credibility assessments in Mr. 

Reed’s case and the recognized importance of visual and/or audio observations in making credibility 

assessments, see Ross, 32 S.W.3d at 857 n.25—that Mr. Reed requested that the judge supplement the 

record in this matter with the audio recording of the Evidentiary Hearing to benefit this Court’s review.  See 

Motion Requesting That the Court Supplement the Record Before the CCA With the Audio Recording of 

the Evidentiary Hearing, Ex parte Reed, No. 8701 (Dec. 8, 2021).  As Mr. Reed explained in that motion, 

key factors for determining the credibility of any witness include tone, inflection and demeanor while 

testifying—none of which can be properly conveyed via the written transcript before this Court.  See id. at 

5.  Notably, the court specifically precluded the use of Texas’s public court access channel and precluded 

any visual or audio recording by media during the Evidentiary Hearing.  See id. at Ex. A (May 6, 2021 e-
mail from Andrea Partida, the Criminal Court Coordinator for Bastrop County, stating that “[n]o video 

feeds, live streams or recordings of any sort at the hearing” will be permitted by the district court). 
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at the Evidentiary Hearing, the legal issues involved, the importance of an actual 

innocence case and the fact that Mr. Reed’s life is at stake.  First, it is well-

recognized that “the quality of judicial decision-making suffers when a judge 

delegates the drafting of orders to a party.”  In re Colony Square Co., 819 F.2d 272, 

275 (11th Cir. 1987).  By rubberstamping a party’s proposed order, a judge does not 

engage in “the writing process[, which] requires a judge to wrestle with the difficult 

issues before him and thereby leads to stronger, sounder judicial rules.”  Id.  Instead, 

the product of rubberstamping “[v]ery often . . . tend[s] to be argumentative because 

counsel have been deeply involved in presenting their theory of the case and counsel 

are unlikely to have the ability to objectively view the evidence or the legal theories.”  

In re Sabrina M., 460 A.2d 1009, 1013 (Me. 1983).  And, “[i]n those circumstances, 

the trial court may be inviting error by adopting such findings verbatim because they 

may inadequately support the decision or there may exist many detailed findings 

which are unnecessary or lack support in the record.”  Id.  As one federal circuit 

explained in refusing to condone a rubberstamped order: 

Judicial opinions are the core work-product of judges. They are much more 

than findings of fact and conclusions of law; they constitute the logical and 

analytical explanations of why a judge arrived at a specific decision. They are 

tangible proof to the litigants that the judge actively wrestled with their claims 

and arguments and made a scholarly decision based on his or her own reason 

and logic. When a court adopts a party's proposed opinion as its own, the court 

vitiates the vital purposes served by judicial opinions.  

 

Bright v. Westmoreland Cnty., 380 F.3d 729, 732 (3d Cir. 2004).   
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Second, rubberstamping impedes appellate review.  As the Alabama Supreme 

Court has recognized, a court’s verbatim adoption of a party’s proposed order leads 

to “an inevitable erosion of the confidence of an appellate court that the findings 

reflect the considered judgment of the trial court.”  Ex parte Ingram, 51 So. 3d 1119, 

1124 (Ala. 2010) (quoting Prowell v. State, 741 N.E.2d 704, 709 (Ind. 2001)).  

Rubberstamping, therefore, creates an “utter lack of an appearance of impartiality.”  

Chudasama v. Mazda Motor Corp., 123 F.3d 1353, 1373 n.46 (11th Cir. 1997).  And 

thus, because rubberstamping eliminates “[t]he independence of the court’s thought 

process,” In re Las Colinas, Inc., 426 F.2d 1005, 1009 & n.4 (1st Cir. 1970), it 

“represent[s] the nadir of judicial independence, . . . a blatant abdication of the 

judiciary’s duty to safeguard a defendant’s constitutional right to a fair and impartial 

trial,” Stephen B. Bright & Patrick J. Keenan, Judges and the Politics of Death: 

Deciding Between the Bill of Rights and the Next Election in Capital Cases, 75 

Boston Univ. L. Rev. 759, 804 (1995).  See also Bradley v. Md. Cas. Co., 382 F.2d 

415, 424 (8th Cir. 1967) (“This practice has been severely criticized as ‘the failure 

of the trial judge to perform his judicial function[.]’”); Williams v. State, 627 So. 2d 

985, 993 (Ala. Crim. App. 1991) (noting that rubberstamping “gives rise to a legal 

issue of whether the findings and conclusions are in fact those of the court”).   

Third, rubberstamping is “especially troublesome” when it occurs in death 

penalty cases, “given that factfinding procedures in capital proceedings are to ‘aspire 
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to a heightened standard of reliability.’”  Jefferson v. Sellers, 250 F. Supp. 3d 1340, 

1351-52 (N.D. Ga. Apr. 10, 2017).  In 2013, the American Bar Association issued a 

report evaluating Texas’s capital punishment system, in which it found that the 

State’s practice of rubberstamping was “out of step with the overwhelming majority 

of capital punishment states in the United States” and urged the end of it by 

“[r]equir[ing] the district court to draft independent findings of fact and conclusions 

of law in each case.”  ABA, Evaluating Fairness and Accuracy in State Death 

Penalty Systems: The Texas Capital Punishment Assessment Report at xiii-xiv 

(www.americanbar.org/content/dam/aba/administrative/death_ 

penalty_moratorium/tx_complete_report.authcheckdam.pdf).  Around the same 

time, former members of the Alabama Supreme Court and Alabama Court of 

Criminal Appeals, along with former presidents of the Alabama State Bar, argued to 

the U.S. Supreme Court that “[t]he routine practice of Alabama trial court judges of 

adopting verbatim the State’s proposed orders in death penalty cases is, even in the 

least egregious circumstances, abhorrent.”  Brief of Amici Curiae Alabama 

Appellate Court Justices and Bar Presidents in Support of Petitioner, at 15, Hamm 

v. Dunn, No. 15-8753 (Oct. 3, 2016).  When one’s “life is at stake,” they explained, 

“the least one might expect is a genuinely thorough and sifting review,” with “a 

thoughtful analysis of the merits of both sides of the evidence and arguments 

presented.”  Id. at 16.   
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It is not surprising, then, that “[t]he cases admonishing trial courts for the 

verbatim adoption of proposed orders drafted by litigants are legion,” In re Colony 

Square Co., 819 F.2d 272, 275 (11th Cir. 1987), in both state2 and federal3 appellate 

courts.  Even appellate courts in Alabama and Texas have raised concerns with this 

practice.  The Alabama Court of Criminal Appeals, for instance, “issue[d] a caution 

that courts should be reluctant to adopt verbatim the findings of fact and conclusions 

of law prepared by the prevailing party.”  Weeks v. State, 568 So. 2d 864, 865 (Ala. 

Crim. App. 1989).  Judges on this Court, too, have criticized the wholesale adoption 

of the State’s proposed FFCL, arguing that the trial court’s order should be 

 
2 See, e.g., In re Marriage of Nikolaisen, 847 P.2d 287, 289 (Mont. 1993) (“We discourage district 

courts from adopting verbatim findings of fact and conclusions of law submitted by the prevailing party.”); 

Cormier v. Carty, 408 N.E.2d 860, 863 (Mass. 1980) (“[F]indings which fail to evidence a ‘badge of 

personal analysis’ by the trial judge must be subjected to stricter scrutiny by an appellate court.”); Safety 

Nat. Cas. Co. v. Cinergy Corp., 829 N.E.2d 986, 993 n.6 (Ind. App. 2005) (“[T]his practice weakens our 

confidence as an appellate court that the findings are the result of considered judgment by the trial court.”); 

E.L.S. v. F.M.S., 829 S.W.2d 19, 21 (Mo. Ct. App. 1992) (“Even the most conscientious advocate cannot 

reasonably be expected to prepare a document which would reflect precisely the trial court’s view of the 

evidence.”); Kaechele v. Kaechele, 594 N.E.2d 641, 647 (Ohio Ct. App. 1991) (“As a general rule, we must 

find that such blanket adoption of a party's proposed findings of fact breeds error and reversal.”). 

3 See, e.g., Anderson v. City of Bessemer, 470 U.S. 564, 571-72 (1985) (“We, too, have criticized 

courts for their verbatim adoption of findings of fact prepared by prevailing parties[.]”); Hamm v.Comm'r, 

620 F. App’x 752, 756 n.3 (11th Cir. 2015) (per curiam) (“[W]e take this opportunity to once again strongly 

criticize the practice of trial courts’ uncritical wholesale adoption of the proposed orders or opinions 

submitted by a prevailing party.”); Berger v. Iron Workers Reinforced Rodmen Local 201, 843 F.2d 1395, 

1404, 1408 (D.C. Cir. 1988) (“The ‘special care’ we devote to reviewing ‘findings [that] were not initially 

penned by the district judge’ differs from that which we ordinarily display[.]”); Cuthberton v. Biggers Bros., 
702 F.2d 454, 458 (4th Cir. 1983) (“repeat[ing] [its] admonition” against rubberstamping and 

“accord[ing] . . . less ‘weight and dignity [to rubberstamped opinions] [than] . . . the unfettered and 

independent judgment of the trial judge’”); Ramey Constr. Co. v. Apache Tribe of Mescalero Reservation, 
616 F.2d 464, 469 (10th Cir. 1980) (“[T]he greater the extent to which the court's eventual decision reflects 

no independent work on its part, the more careful we are obliged to be in our review.”); Am-star Corp. v. 
Domino’s Pizza, Inc., 615 F.2d 252 (5th Cir. 1980) (“discourag[ing] . . . the practice of allowing counsel 

for the prevailing party to write the trial judge’s opinion”). 
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“reject[ed] . . . as insupportable.”  Ex parte Butler, 416 S.W.3d 863, 883-84 (Tex. 

Crim. App. 2012) (Price, J., dissenting, joined by Johnson, J.).   

Indeed, this Court has previously raised concerns about rubberstamping in this 

very case.  See Ex parte Reed, 271 S.W.3d 698, 729 (Tex. Crim. App. 2008) 

(“Mindful of the role of an advocate, the trial judge as a neutral arbiter should have 

more carefully scrutinized the State's proposed findings to ensure that they 

accurately reflect the evidence in the record before adopting them verbatim. 

Regrettably, the trial judge's decision to adopt the State's proposed findings and 

conclusions verbatim has unnecessarily complicated our independent review of the 

record.”). 

Irrespective of whether the practice can, in certain circumstances, provide 

efficient and fair justice, here—an actual innocence case where a man’s life hangs 

in the balance and the State’s case has been fully undermined—the district court’s 

abdication of its duty as an independent and impartial fact finder and absolute 

deference to the State are entirely “insupportable.” Ex parte Butler, 416 S.W.3d at 

883-84 (Price, J., dissenting, joined by Johnson, J.).   

C. Mr. Reed Specifically Objects To The Court’s Recommendation, 

Replete With Factual Errors And Erroneous Conclusions Of Law. 

 

Mr. Reed objects to the Order for all of the reasons stated herein and asserts 

that the record does not support the factual findings and legal conclusions contained 



 17 

in it.  In addition, Mr. Reed makes the following specific objections to the factual 

findings contained in the Order: 

1. The court clearly erred in discrediting the testimony of the many witnesses 

who testified that Mr. Reed and Ms. Stites knew each other, and were 

intimately involved. 

 

At least eight witnesses—including Ms. Stites’s co-workers, friends, family 

and a former member of law enforcement—testified at the Evidentiary Hearing that 

Mr. Reed and Ms. Stites knew each other and were intimately involved around the 

time of her death.  This testimony disproved the State’s fundamental theory at Mr. 

Reed’s trial that he and Ms. Stites were strangers who would not have associated 

with each other, and, thus, the presence of his semen in her body had to mean that 

he kidnapped and sexually assaulted her.   

• Suzan Hugen, Ms. Stites’s friend and HEB co-worker, see 4 HRR 12:8-

13:15, 24:5-7, testified that she saw Ms. Stites standing close to an African 

American man at HEB, id. at 17:2-14, and the two were laughing and 

flirting with each other, id. at 17:21-23, 35:3-19.  Ms. Stites introduced this 

man to Ms. Hugen as “Rodney” and a good friend.  Id. at 17:16-19, 35:3-

5.  She testified that she told law enforcement about this in 1997.  See id. 

at 18:18-20:02. 

 

• Alicia Slater, Ms. Stites’s HEB co-worker, see 4 HRR 276:23-25, testified 

that Ms. Stites told her she was “sleeping with a black man named 

Rodney.”  Id. at 278:19-22; see also id. at 279:21-25, 280:9-17 (testifying 

that she was positive Ms. Stites said this). 

 

• Calvin “Buddy” Horton, Ms. Stites’s cousin, see 4 HRR 319:22-320:4, 

testified that he saw Ms. Stites with a Black man in a DQ parking lot in the 

fall of 1995.  Id. at 321:18-25, 322:18-22, 324:22-25.  Mr. Horton tried to 

say hello to Ms. Stites, but she and the man quickly drove off.  Id. at 332:7-

13, 336:11-20.  After seeing Mr. Reed’s photo, he was “certain” then that 
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Ms. Stites was with Mr. Reed that day in the DQ parking lot.  Id. at 333:15-

25. Mr. Horton also testified that Ms. Stites had a history of dating Black

men.  Id. at 323:10-12, 334:9-18.

• Charles Wayne Fletcher, a former member of the Bastrop County Sheriff’s

Office and Mr. Fennell’s friend and co-worker at the time of Ms. Stites’s

murder, see 2 HRR 272:13-15, 272:25-273:13, testified that he saw Mr.

Fennell and Ms. Stites fight at a social event in late March or early April

1996.  After Ms. Stites “stomped off,” Mr. Fennell told him that he

believed that Ms. Stites was “fucking a n*****.”  2 HRR 274:24-25,

276:10-25.  See also 9 HRR 177:12-14, 186:7-13 (Etta Wiley, Mr.

Fletcher’s ex-wife, corroborated that Mr. Fletcher and Mr. Fennell worked

together and were good friends).

• Rene Maldonado, a transport officer who brought Mr. Reed to court on

April 30, 1998, see 9 HRR 106:1-107:5, testified that he overheard a

conversation between Mr. Reed and another transport officer in which Mr.

Reed said that he had been having an affair or had been having a

relationship with Ms. Stites, and he had last seen her a few days before her

murder.  Id. at 109:2-16.

• Brenda Dickinson, Ms. Stites’s friend and HEB co-worker, see 5 HRR

9:23-10:3, testified that she saw Ms. Stites speaking with an African

American man at HEB.  Ms. Dickinson then asked Ms. Stites “who’s that

secret admirer of yours,” to which Ms. Stites giddily responded that “he’s

just a friend, named Rodney.”  Id. at 12:23-25, 13:1-11.

• Rebecca Randall, Ms. Stites’s HEB co-worker, see 3 HRR 157:24-25,

testified that she saw Ms. Stites and Mr. Reed together in HEB, including

one time when they were “standing in very close proximity, standing very

close together, having a very quiet conversation,” id. at 159:17-22, and

recalled other times when she saw them chitchatting, id. at 159:10-17.  Ms.

Randall “knew he was one of the Reed boys.”  Id. at 158:23-159:1.

• Victor Juarez, Ms. Stites’s HEB co-worker, see 3 HRR 138:13-15, testified

that he saw Ms. Stites and Mr. Reed together in a car in a parking lot.  Id.

at 138:24-139:16.  Mr. Juarez recognized Mr. Reed because he met him

when Mr. Reed attended Bible classes and played basketball in the

church’s youth outreach program.  Id. at 137:11-17.



19 

Despite the corroborating nature of this testimony, and the lack of any 

contradictory evidence presented by the State, the court did not credit any of this 

testimony showing that Mr. Reed and Ms. Stites knew each other.  See Order ¶ 96 

(finding Ms. Hugen’s “testimony uncredible”); id. at ¶ 101 (finding “Slater 

uncredible”); id. at ¶ 102 (finding Mr. Horton’s testimony “inherently uncredible”); 

id. at ¶¶ 16-26 (making a “negative credibility determination concerning Fletcher”); 

id. at ¶ 103 (finding Ms. Dickinson’s “testimony . . . inherently inconsistent”); id. at 

¶ 94 (finding Ms. Randall’s testimony “unreliable”); id. at ¶ 93 (finding “Juarez’s 

testimony inherently unreliable”).   

In adopting the State’s faulty and unsupported findings, the district court 

accepted at least two errors.  First, the Order plainly misrepresented some of this 

testimony.  For instance, the Order states that “Hugen did not tell anyone, at the HEB 

or otherwise, at the time of Stites’s murder about these events,” and that “Hugen did 

not come forward until almost twenty-five years later.”  Order ¶ 96; see also State’s 

Proposed FFCL ¶ 95 (same).  This is false.  At the Evidentiary Hearing, Ms. Hugen 

testified that she shared this information with Officer Paul Alexander in 1997.  See 

4 HRR 18:18-20:02. The fact that Ms. Hugen told this clearly exculpatory 

information (that she had seen Mr. Reed and Ms. Stites together, flirting at the 

HEB) to Officer Alexander, an active member of the Bastrop Police Department 

involved in investigating Ms. Stites’s murder was not disclosed to the defense 
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until June 2021.4  At closing arguments, Mr. Reed’s counsel identified this 

inaccuracy in the State’s Proposed FFCL for the court, see Cl. Tr. 161:9-14, and 

yet the court still adopted it in the Order. 

Second, the district court wholesale discredited much of this testimony 

because some witnesses had not come forward earlier.  However, the court ignored 

valid reasons why those witnesses did not come forward earlier.  Some witnesses, 

for instance, did not know the relevance of their information at the time. See e.g., 4 

HRR 326:10-15 (Mr. Horton).  There was no reason for someone simply seeing a 

Black man together with Ms. Stites to think that had any relevance to her murder, 

without knowing the State’s theory that Mr. Reed and Ms. Stites were strangers.  

Some witnesses attempted to contact the State years before the Evidentiary Hearing, 

but received no response.  See 4 HRR 285:17-286:20, 289:11-12 (Ms. Slater); 2 HRR 

310:22-311:9 (Ms. Ruby Volek, see infra 23). Ms. Ruby Volek, for example, wrote 

letters to the Texas Attorney General and to the Governor of Texas in 2015 about 

her interaction with Ms. Stites and Mr. Fennell. Ms. Volek never received a 

response.  2 HRR 310:22-311:3. In 2019, Ms. Volek again tried sharing the 

information by writing representatives of the State. Id. at 311:4-9. At that time, she 

wrote to a judge in Bastrop County, the District Attorney of Bastrop County, and the 

4 Mr. Reed has separately sought relief from this Court based on this clear Brady violation.  Ex parte Reed, 

CCA No. WR-50, 961-11. 



 21 

Texas Attorney General.  Id. at 311:6-9.  Again, she received no response.  Id. at 

311:12-13. 

Nor did the district court recognize that law enforcement failed to conduct a 

proper investigation into Ms. Stites’s murder, which is why new information 

continues to emerge years later.  This failure stands in stark contrast to the State’s 

insistence to the jury at trial that it had left no stone unturned in investigating this 

case, and that no witness ever connected Mr. Reed and Ms. Stites.  43 TRR 53:11-

17, 56 TRR 56:24-57:14.  For instance, David Board, one of the investigators on the 

case, testified at the Evidentiary Hearing that he actually only spoke to 32 HEB 

employees—just 20% of the 196 HEB employees at the time of Ms. Stites’s death.  

6 HRR 97:1-10; see also 10 HRR 32:7-10 (Ron Haas testifying there were “around 

238” HEB employees around the time of Ms. Stites’s murder).  As a result, law 

enforcement did not interview and learn the critical above-mentioned information 

about Mr. Reed’s and Ms. Stites’s relationship from Ms. Hugen, 6 HRR 103:15-19; 

Ms. Randall, id. at 104:8-13; Ms. Dickinson, id. at 105:18-24; or Ms. Slater, id. at 

106:9-12.  And because Mr. Reed had no reason to disbelieve the State’s assertion 

at trial that it had interviewed every one of Ms. Stites’s co-workers and friends and 

found no one connecting Mr. Reed and Ms. Stites, Mr. Reed could not have known 

that these people had valuable information to help him prove his innocence. 
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2. The court clearly erred in discrediting the testimony of the many witnesses 

who testified that Ms. Stites and Mr. Fennell had a tumultuous, violent 

relationship—not the loving, peaceful relationship portrayed at trial 

 

At least nine witnesses—including Ms. Stites’s friends and co-workers, and a 

member of law enforcement—testified at the Evidentiary Hearing that Ms. Stites 

and Mr. Fennell had a volatile relationship.  In fact, the testimony overwhelmingly 

described Ms. Stites’s and Mr. Fennell’s relationship as hostile, and even abusive.  

This evidence directly contradicts Mr. Fennell’s testimony at Mr. Reed’s trial that 

he and Ms. Stites had a loving and trouble-free relationship, and they were excited 

to wed.  Testimony at the Evidentiary Hearing included: 

• Mr. Fletcher testified that he observed Mr. Fennell and Ms. Stites speaking 

to each other with “voices raised” at a barbecue in late March or early April 

1996, and got the impression that they were not in a good place in their 

relationship.  2 HRR 274:19-275:11.   

 

• Ms. Hugen testified that she had plans to go shopping with Ms. Stites for 

her wedding the weekend before Ms. Stites’s death, but Ms. Stites 

cancelled because she was “not shopping for that wedding.”  4 HRR 14:21-

15:8.  Ms. Hugen also testified that she came to believe that Ms. Stites’s 

and Mr. Fennell’s relationship was abusive, in part because she saw 

“fingerprint” bruises on Ms. Stites’s lower arms.  Id. at 16:1-17:1.  

 

• Brent Sappington testified that his father, William Sappington, lived below 

Mr. Fennell and Ms. Stites, 4 HRR 193:2-6, and regularly heard fighting 

from their apartment.  Mr. Sappington recalled one visit to his father’s 

apartment when it sounded like “a bunch of tables and chairs being 

overturned with a bunch of screaming and hollering.” Id. at 194:17-19.  His 

father told him that “[i]t goes on all the time,” and the noise and commotion 

was a “normal thing.”  Id. at 194:20-25, 195:4-8.  Mr. Sappington further 

testified that he was with his father when his father told former Lee County 

District Attorney Ted Weems about the noise coming from Mr. Fennell’s 

and Ms. Stites’s apartment.  Id. at 197:9-22.  
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• Vicki Sappington, Brent Sappington’s wife, testified that her father-in-law, 

William Sappington, told her that he often heard Mr. Fennell screaming at 

Ms. Stites with abusive language, 4 HRR 215:5-10, and he did not 

understand why he was not questioned by investigators after Ms. Stites’s 

death, id. at 215:21-25. 

 

• Rubie Volek, an insurance salesperson who sold life insurance to Ms. 

Stites with Mr. Fennell present in November 1995, see 2 HRR 305:4-9, 

308:3-20, 309:20-22, testified that Ms. Stites remarked that she did not 

know why she needed life insurance. Id. at 308:22-24.  Mr. Fennell 

responded to her comment: “If I ever caught you messing around on me, I 

will kill you and nobody’ll know that I was the one that did it.”  Id. at 

309:1-4.  Ms. Volek testified that Mr. Fennell was “stern”—not joking—

when he said this.  Id. at 309:5-12. 

 

• Ms. Slater testified that Ms. Stites told her she was not excited to get 

married, was “sleeping with a black man named Rodney” and did not know 

what Mr. Fennell would do if he found out.  4 HRR 278:19-22, 279:14-16. 

 

• Ms. Dickinson testified that she and Ms. Stites would discuss personal 

issues during their shifts and breaks.  See 5 HRR 10:8-16.  During those 

conversations, Ms. Stites told her that Mr. Fennell became controlling, 

jealous and threatening after they got engaged, and she was afraid of him.  

Id. at 10:20-11:5, 12:1-12.  Ms. Dickinson testified that Mr. Fennell did 

not permit Ms. Stites to socialize outside of work, id. at 26:9-11, 29:22-

30:3, and Ms. Stites once told her that she had a curfew, id. at 12:1-4.  Ms. 

Dickinson also testified that Mr. Fennell would come to Ms. Stites’s work 

(HEB) and cause a scene, leading Ms. Stites and her co-workers to create 

an alert system to notify Ms. Stites when Mr. Fennell appeared there.  Id. 

at 12:13-22. 

 

• Richard Scroggins testified that he saw Mr. Fennell yelling at Ms. Stites 

for two to three minutes in a parking lot, during which Mr. Fennell called 

Ms. Stites a barrage of obscene language, including “lying fucking b*tch.”  

4 HRR 168:10-169:18. 

 

• Paul Espinoza, Ms. Stites’s classmate and HEB co-worker, see 3 HRR 

176:7-177:13, testified that Mr. Fennell came into HEB, approached Ms. 
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Stites in an “aggressive manner,” and treated Ms. Stites like “a child being 

scolded.”  Id. at 179:17-180:13-20, 181:15-19.  Mr. Espinoza found Ms. 

Stites crying at work after this incident.  Id. at 183:10-16, 184:24-25, 

185:3-7. 

 

Again, despite the corroborating nature of this testimony, and despite the fact 

that no witness had any motive to fabricate or embellish these memories, the district 

court discredited it all.  See Order ¶¶ 16-26 (not believing Mr. Fletcher’s testimony); 

id. at ¶ 96 (finding Ms. Hugen’s “testimony uncredible”); id. at ¶ 99 (“not 

consider[ing] Vicki Sappington’s testimony in its decision”); id. at ¶ 90 (discrediting 

Ms. Volek’s testimony); id. at ¶ 101 (finding “Slater uncredible”); id. at ¶ 103 

(finding Ms. Dickinson’s “testimony . . . inherently inconsistent”); id. at ¶ 97 

(finding “Scroggins’s testimony uncredible”); id. at ¶ 95 (finding “Espinoza’s 

testimony uncredible”); see also id. at ¶ 69 (“The Court credits Fennell’s testimony 

that he never had the type of public arguments as described by several of Applicant’s 

witnesses, such as Richard Scroggins, Paul Espinoza, Suzan Hugen, and Brenda 

Dickinson.”).5   

Instead, with no explanation at all, the court credited the testimony of Mr. 

Fennell and his close family—including his sister, Crystal Dohrmann, and his 

mother, Thelma Fennell—stating that he and Ms. Stites had a good relationship.  See 

 
5 The court credited the “parts of Brent Sappington’s testimony that can be corroborated by Ted 

Weems,” but found “uncredible Sappington’s recitation of the discussion with Weems where it differs” 
and, significantly, found “uncredible Sappington’s own judgment about the degree or level to which Fennell 

and Stites argued.”  Id. at ¶ 98. 
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id. at ¶¶ 74, 77-78; see also id. at ¶ 56 (“The Court finds credible Fennell’s testimony 

that he and Stites were happy together, were excited about their upcoming wedding, 

and were planning for their future together.”); but see 9 HRR 124:17-24 (Ms. 

Dohrmann: testifying that she was not aware whether Mr. Fennell and Ms. Stites 

were fighting, and would not have expected them to tell her if they were).  The State 

did not call a single friend of Ms. Stites to support any of this testimony. 

Here, too, the court adopted at least two errors.  First, it again misrepresented 

some of the relevant testimony.  The Order states that Ms. Hugen “testified that Stites 

called off her bridal shower.”  Order ¶ 96; see also State’s Proposed FFCL ¶ 95 

(same).  However, Ms. Hugen actually testified that Ms. Stites cancelled their plans 

to go shopping for the wedding together, and Ms. Hugen made no mention of a bridal 

shower.  See 4 HRR 14:21-15:8.  At oral argument, Mr. Reed’s counsel flagged this 

inaccuracy in the State’s Proposed FFCL to the court, see Cl. Tr. 148:14-17, but the 

court nonetheless ignored counsel’s warning that the State had misrepresented the 

record, and adopted this portion of the State’s Proposed FFCL verbatim.   

Second, the court, again, discounted this testimony because of the delay in 

which some witnesses came forward.  In doing so, the court disregarded the effect 

of law enforcement’s failure to take simple investigatory steps, such as waiting six 

days to conduct a canvas of Mr. Fennell’s and Ms. Stites’s apartment complex.  Id. 

at 106:20-107:18.  Because of the inadequate investigation, for example, law 
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enforcement failed to obtain crucial information about Mr. Fennell’s and Ms. Stites’s 

troubled relationship from their downstairs neighbor.  See id. at 108:1-25.  Law 

enforcement also failed to speak with neighbors, like the Sappingtons, who would 

have shared that Mr. Fennell and Ms. Stites had violent, physical arguments in their 

neighboring apartment.  4 HRR 194:17-19. 

The district court also found credible testimony from one of the State’s 

experts, Dr. Deborah Davis, regarding the deterioration of memory over time, Order 

¶ 86, even though Dr. Davis did not opine on the credibility of any witness at the 

Evidentiary Hearing, nor listen to, observe, or review the testimony of any witness 

at the Evidentiary Hearing, nor review any materials related to this case before 

testifying, see 7 HRR 39:4-9, 161:23-162:1; Cl. Tr. 145:7-12.  Dr. Davis knew 

nothing about the case, but rather provided the court with her general classroom 

lecture on memory.  7 HRR 40:10-20.  And yet, the court discounted the testimony 

of several of Mr. Reed’s witnesses based on Dr. Davis’s testimony about memory 

deterioration.  See, e.g., Order ¶ 169 (“Bordelon’s belief that his memory got better 

1.5 years after his affidavit because he concentrated on the memory and followed 

his heart conflicts with Dr. Davis’s credible expert testimony that memory does not 

get better over time.”). But never did the court apply this same consideration 

regarding memory deterioration to witnesses called by the State, including Jimmy 

Fennell, or his family members.  See Cl. Tr. 146:05-11. 
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3. The court clearly erred in discrediting the testimony of numerous witnesses 

that Mr. Fennell knew Ms. Stites was having an affair with a Black man, and 

thus had a motive to murder her. 

 

At least three witnesses testified at the Evidentiary Hearing that Mr. Fennell 

knew Ms. Stites was having an affair with a Black man.  Two more witnesses 

testified that Mr. Fennell made jarring and disturbing comments about Ms. Stites 

soon after her death.  Together, this testimony provides powerful evidence of Mr. 

Fennell’s motive for killing Ms. Stites.  If this evidence had been presented to the 

jury at Mr. Reed’s trial, it substantially would have undermined Mr. Fennell’s image 

as the grieving fiancée and, in turn, his credibility as a witness for the State, which 

repeatedly emphasized the consistency of his testimony to the jury.  Indeed, two of 

these witnesses further testified that Mr. Fennell actually confessed to them that he 

murdered Ms. Stites—evidence that clearly is material. 

• Mr. Fletcher testified that Mr. Fennell told him that Ms. Stites was 

“fucking a n*****.”  2 HRR 276:10-26; see also id. at 276:19-22 

(testifying that Mr. Fennell said those exact words). 

 

• James Clampit, a deputy in the Lee County Sheriff’s Office at the time of 

Ms. Stites’s murder and an acquaintance of Mr. Fennell, see 3 HRR 9:23-

10:3, testified that he attended Ms. Stites’s viewing and heard Mr. Fennell 

say that “she got what she deserved.”  Id. at 10:7-14, 13:3-16.  

 

• Cindy Schmidt, who worked at the Giddings Police Department at the time 

of Ms. Stites’s murder and was a colleague of Mr. Fennell, see 4 HRR 

225:2-20, testified that she attended Ms. Stites’s viewing and heard Mr. 

Fennell say that “at least the b*tch got to wear the damn dress.”  Id. at 

233:4-10, 234:16-235:1.  
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• Arthur Snow, who was incarcerated in Stephenson Unit at the same time 

as Mr. Fennell, who was there serving a 10-year sentence for sexually 

assaulting and kidnapping a woman in his custody while he was a police 

officer, see 3 HRR 55:1-3, testified that Mr. Fennell confessed to him: 

“You wouldn’t believe how easy a man’s belt would break when you 

strangle a n*****-loving whore.”  Id. at 47:16-49:10, 67:9-24.6 

 

• Michael Bordelon, who served time in Sanders Estes Unit at the same time 

as Mr. Fennell, who was there serving that same 10-year sentence, see 3 

HRR 108:23-109:3, testified that Mr. Fennell told him that he “took care 

of the problem.”  After Mr. Bordelon probed Mr. Fennell further about 

what that meant, Mr. Fennell said that he “took care of her” and “that damn 

n[-word] is going to do the time” while making a strangulation gesture.  Id. 

at 114:17-115:6, 115:18-116:10, 116:16-117:6.  Mr. Bordelon also 

testified that Mr. Fennell told him that his fiancée was “screwing a 

n*****.”  Id. at 115:15-17. 

 

Again, despite the corroborating nature of this testimony, and the lack of 

contradictory evidence presented by the State, the district court adopted the State’s 

proposed credibility findings and discredited all of this powerful testimony.  See 

Order ¶¶ 16-26 (not believing Mr. Fletcher’s testimony); id. at ¶¶ 27-32, 71 (finding 

Mr. Clampit’s testimony “uncredible”); id. at ¶¶ 70, 100 (“credit[ing] Fennell’s 

testimony over Schmidt’s” and finding “Schmidt’s testimony uncredible”); id. at ¶¶ 

72, 159 (finding that “Snow is not a credible or reliable witness”); id. at ¶¶ 73, 171 

(finding “Bordelon is not a credible or reliable witness”).  The court instead found 

 
6 The State attempted to discredit Mr. Snow’s testimony by calling Jay Hart, who works for the 

Security Threat Management Office at the Texas Department of Criminal Justice (“TDCJ”), which is tasked 

with tracking gang-affiliated inmates.  Mr. Hart testified that he could not find any record that either Mr. 

Snow or Mr. Fennell were in the Aryan Brotherhood, to which Mr. Snow had testified.  See 9 HRR 79:3-
25, 85:5-9.  Yet, Mr. Hart also admitted there are a large number of gang members in the over 100 TDCJ 

facilities for which his group has no record.  See id. at 85:20-86:9, 87:22-88:10. 
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that Mr. Fennell never told anyone that he believed that Ms. Stites was having an 

affair with a Black man, id. at ¶¶ 67, 68, 72, 73; never made any of the above-

mentioned statements at Ms. Stites’s viewing, id. at ¶¶ 70-71; and never confessed 

to killing Ms. Stites, id. at ¶¶ 72-73.  It made these findings based solely on Mr. 

Fennell’s uncorroborated and self-serving testimony and despite knowing that he 

testified inconsistently and falsely about other matters at the Evidentiary Hearing, 

discussed further infra. 

4. The court clearly erred in crediting Mr. Fennell’s self-serving and 

unsubstantiated testimony at the Evidentiary Hearing over the testimony of 

more reliable witnesses, who—unlike Mr. Fennell—had no motive to lie. 

 

Mr. Fennell lied at the Evidentiary Hearing, and his motive for doing so is 

obvious.  If Mr. Reed’s conviction is overturned, Mr. Fennell will be the prime 

suspect in Ms. Stites’s murder.  And yet, despite the demonstrated lies that Mr. 

Fennell told at the Evidentiary Hearing and the substantial other evidence showing 

that Mr. Fennell is not a trustworthy source, the district court accepted the State’s 

conclusions that Mr. Fennell—a convicted felon and admitted sex addict who used 

his authority as a police officer to cover up crimes he committed against women 

while on duty—was more credible than the 20-plus witnesses—some of whom were 

Ms. Stites’s friends and co-workers—that testified on Mr. Reed’s behalf. 

• Mr. Fennell demonstrably perjured himself at least three times at the 

Evidentiary Hearing.   
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o Mr. Fennell testified that he texted with Missy Wolfe, the State’s 

investigator, once or twice before the Evidentiary Hearing.  

However, Mr. Reed’s counsel presented an exhibit to Mr. Fennell 

showing that he and Ms. Wolfe actually texted over 100 times.  See 

5 HRR 284:21-285:6. 

 

o Mr. Fennell denied cleaning out his bank accounts after Ms. Stites’s 

death.  5 HRR 102:14-25.  Observations in an April 30, 1996 police 

report and bank records directly contradict his testimony.  Id. at 

103:1-13, 246:8-247:17.   

 

o Mr. Fennell testified that he did not use the “N” word very often.  5 

HRR 66:17-67:2.  Several witnesses testified to the contrary, citing 

specific instances of Mr. Fennell using the “N” word.  See, e.g., 3 

HRR 110:14-18 (Mr. Bordelon); 2 HRR 274:24-25 (Mr. Fletcher).  

Although Mr. Fennell first said that any witness who testified that 

he used the “N” word was lying, 5 HRR 66:17-67:2, he later 

admitted that he used the “N” word but stopped once he became a 

police officer, id. at 270:13-271:18. 

 

o Mr. Fennell testified that the apartment he lived in with Ms. Stites 

did not have any furniture, see 5 HRR 171:13-24, to contradict the 

testimony of Mr. Sappington who testified that his father, who lived 

below Mr. Fennell and Ms. Stites, frequently heard furniture being 

overturned.  4 HRR 194:17-19.  Mr. Fennell’s sister and cousin (who 

later moved in with Fennell) testified that there was furniture in their 

apartment, 9 HRR 125:12-16; id. at 158:16-24.  Indeed, Mr. Fennell 

previously claimed to have been on the couch the night of Ms. 

Stites’s murder.  43 TRR 32:14-16.    

 

• Mr. Fennell also testified that every single one of Mr. Reed’s witnesses—

that is, nearly two dozen witnesses—was lying at the Evidentiary Hearing.  

5 HRR 99:1-3, 273:9-274:13; see also id. at 59:7-15 (Mr. Horton, Ms. 

Hugen and Ms. Slater were lying); id. at 58:1-59:6, 115:12-15, 134:18-

136:3 (Mr. Fletcher was lying); id. at 59:18-60:1, 132:17-20 (Mr. Espinoza 

was lying); id. at 60:9-61:19, 132:12-16 (Mr. Scroggins was lying); id. at 

62:9-63:25, 112:21-24 (Ms. Volek was lying); id. at 65:20-66:16, 139:19-

140:4, 144:10-13 (Mr. Snow was lying); id. at 67:4-68:4, 141:22-143:8, 

210:24-211:17 (Mr. Bordelon was lying); id. at 68:19-70:12 (Drs. Baker 

and Davis were lying); id. at 98:7-25, 197:7-23 (Mr. Clampit was lying); 
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id. at 100:13-101:1 (Mr. Juarez was lying); id. at 101:6-17 (Mr. Sappington 

was lying); id. at 101:18-22 (Mrs. Sappington was lying);  id. at 223:10-

20 (Ms. Dickinson was lying); id. at 223:21-224:9, 255:4-256:3 (Ms. 

Schmidt was lying).  Although Mr. Fennell testified that he is reformed 

and is now a minister, he did not testify that anyone was possibly mistaken 

or had a faulty memory, but rather that each and every one of them, 

including the man he considered a father figure, was a liar. 

 

• Mr. Fennell testified that he pled guilty to kidnapping and improper sexual 

contact with a person in his custody while he was a police officer, and 

served ten years in prison for that offense.  Id. at 36:15-38:6, 204:14-205:8, 

206:1-13. 

 

• Mr. Fennell testified that he failed two polygraph tests after Ms. Stites’s 

murder, id. at 108:17-110:8, after which he requested an attorney and 

invoked his Fifth Amendment rights, id. at 112:7-20. 

 

• The only character witnesses for Mr. Fennell were his family members, 

such as his mother, sister, and a close cousin.  See Cl. Tr. 155:13-156:05.  

No friends of either Mr. Fennell or Ms. Stites supported Mr. Fennell’s 

testimony. 

 

• Despite the State’s argument to the jury at trial that Mr. Fennell had been 

“cleared” as a suspect after a thorough investigation, law enforcement did 

not, in fact, thoroughly investigate Mr. Fennell.  Mr. Board testified that 

he never interviewed Mr. Fennell, 6 HRR 111:17-19; he never inspected 

Mr. Fennell’s apartment, id. at 111:20-22; and he never tried to obtain Mr. 

Fennell’s phone records, id. at 110:5-7, 111:12-16.  Rocky Wardlow, the 

lead investigator on this case, see 6 HRR 127:21-128:25, testified that 

investigators did not request a voluntary witness statement from Mr. 

Fennell—something that was done with other potential suspects in this 

case.  Id. at 198:14-23.  Mr. Wardlow testified that he did not interrogate 

Mr. Fennell, but rather questioned him in “an interview, simply to gain 

information,” id. at 199:12-16, and therefore did not record those 

interviews, id. at 196:19-197:7. 

 

5. The court clearly erred in discrediting Mr. Reed’s forensic experts, when even 

the State’s own forensic experts agreed with them at the Evidentiary Hearing 

that the State had presented a misleading forensic case at Mr. Reed’s trial. 
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Mr. Reed’s two pro bono forensic experts, Drs. Andrew Baker and Greg 

Davis, testified at the Evidentiary Hearing that Mr. Reed’s conviction was obtained 

by flawed forensic testimony.  They testified that the State’s forensic case at trial 

was misleading in four independent ways: there was no scientific basis (1) to say 

that intact spermatozoa survives up to only 24-26 hours inside the vaginal cavity; 

(2) to say that bruises can be dated with any accuracy; (3) to say that there was an 

injury to Ms. Stites’s rectum or that the injury was caused by a sexual assault that 

occurred contemporaneous with her death; and (4) to pinpoint Ms. Stites’s death 

within an hour of 3 a.m. on April 23, 1996. 

The State’s two highly paid forensic experts, Drs. Suzanna Dana and Norma 

Farley, agreed with Mr. Reed’s experts on at least two of these points.  They agreed 

that the jury at Mr. Reed’s trial heard false testimony that (1) spermatozoa survives 

intact up to only 24-26 hours, and (2) bruises can be accurately dated.  Drs. Dana 

and Farley also agreed with Mr. Reed’s experts on much of the time-of-death 

analysis, including that Ms. Stites’s rigor mortis was minimal in the crime-scene 

video and she had signs of decomposition.  And still, despite this agreement between 

Mr. Reed’s and the State’s experts on several key points, the district court refused to 

credit any of the testimony by Mr. Reed’s forensic experts on any point.  See Order 

¶¶ 104, 175, 178, 181. 

• The Length of Time That Spermatozoa Survives Intact:  Mr. Reed’s two 

forensic experts testified that spermatozoa can remain intact in the vaginal 
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cavity for multiple days, and therefore Ms. Blakely’s testimony at Mr. 

Reed’s trial that spermatozoa can only remain intact for 24-26 hours was 

false.  See 2 HRR 133:25, 134:1-2 (Dr. Baker); 4 HRR 89:1-10 (Dr. Davis).  

The State’s two forensic experts at the Evidentiary Hearing agreed with 

Drs. Baker and Davis that Ms. Blakely’s testimony was false.  See 8 HRR 

116:24-117:9, 120:8-122:16 (Dr. Dana); id. at 209:20-23, 280:18-21 (Dr. 

Farley).  Nevertheless, the court entirely failed to acknowledge that Mr. 

Reed’s and the State’s experts agreed on this point, or that Mr. Reed had 

established that the sperm-related testimony presented at his trial was false.  

Instead, the court illogically “credit[ed] the testimony of Drs. Dana and 

Farley over Drs. Baker and Davis on the significance of finding intact 

sperm from Applicant inside Stites’s vaginal cavity and the timing 

inference to be drawn.”  Order ¶ 181. 

 

• Whether Bruising Can Be Accurately Dated:  Mr. Reed’s two forensic 

experts testified that doctors cannot accurately date when a bruise is 

formed, and thus Ms. Blakely’s testimony at Mr. Reed’s trial claiming to 

time when certain bruises on her body were incurred was false.  See 2 HRR 

148:1-20, 149:1-25, 150:1-23 (Dr. Baker); 4 HRR 90:1-25 (Dr. Davis).  

Here, too, the State’s two forensic experts agreed with Mr. Reed’s experts.  

See 8 HRR 128:1-129:1 (Dr. Dana); id. at 292:2-8 (Dr. Farley).  Yet, once 

again, the court entirely failed to acknowledge that both sides' experts 

agreed on this point, or that Mr. Reed established that Ms. Blakely’s 

bruise-related testimony at his trial was false.  The court ignored this issue, 

making no factual finding at all with respect to the false bruise-related 

testimony presented at Mr. Reed’s trial.  See Order ¶¶ 172-184. 

 

• Presence of Anal Injury: Mr. Reed’s two forensic experts testified that 

there was no injury to Ms. Stites’s rectum and, even if there had been an 

injury, there was no scientific basis on which to say that it was caused by 

an assault or occurred at the time of her death.  See 2 HRR 156:21-25, 

158:6-21, 162:5-25, 163:1-15, 164:8-25, 165:1-9 (Dr. Baker); 4 HRR 

92:22-25, 93:1-25, 94:14-25, 95:1-3 (Dr. Davis).  They further explained 

that it was a normal, post-mortem development for Ms. Stites’s anus to be 

dilated, and that Dr. Bayardo mistook that normal anal anatomy for an anal 

injury.  See 2 HRR 152:2-6, 159:18-20 (Dr. Baker); 4 HRR 91:10-24, 94:2-

25, 95:1-3 (Dr. Davis).  The State’s experts did not directly defend Dr. 

Bayardo’s testimony.  Dr. Dana declined to offer an opinion on whether 

there was any anal/rectal manipulation or penetration in this case, 8 HRR 

10:9-17, and could not provide any scientific basis for Dr. Bayardo’s 
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assertion that Ms. Stites was anally assaulted, id. at 159:22-160:4, 162:17-

163:3.  Dr. Farley testified that post-mortem anal dilation is a normal 

occurrence and does not necessarily indicate sexual activity or assault.  See 

id. at 284:6.  Even the State said at closing argument that “[e]veryone 

agrees that dilation can occur naturally at the time of death.  All four 

experts did agree on that.”  Cl. Tr. 52:22-24.  The court nonetheless ignored 

the agreement between the four forensic experts—and the State—and 

“credit[ed] the testimony of Drs. Dana and Farley over Drs. Baker and 

Davis on the issue of anal injuries.”  Order ¶ 178. 

• Time of Death: Mr. Reed’s two forensic experts testified that the State’s 
expert testimony at trial that Ms. Stites died between 3 a.m. and 5 a.m. on 
April 23, 1996 lacked any foundation.  They testified that while it is 
scientifically impossible to pinpoint when someone died within such a 
narrow window of time, the post-mortem changes to Ms. Stites’s body 
were at odds with the State’s time-of-death theory at trial.  See 2 HRR 
89:5-11 (Dr. Baker); 4 HRR 64:15-25, 65:1-8, 71:7-22 (Dr. Davis).  Drs. 
Baker and Davis reached this conclusion based on (1) evidence of minimal 
rigor mortis in Ms. Stites’s body as captured in the crime scene video, see 
2 HRR 95:4-12, 96:1-5, 96:17-24, 97:7-25; 4 HRR 68:11-24, 69:1-8, 

70:2-13; (2) obvious signs of early decomposition, such as green 

discoloration on the face, black, drying of the lips, and skin slippage, see 

2 HRR 108:8-13 (Dr. Baker); 4 HRR 70:18-25, 71:1-3 (Dr. Davis); and 

(3) the lividity pattern present in Ms. Stites’s right arm and right 

shoulder, which were inconsistent with her body’s position at the crime 

scene, see 2 HRR 120:8-15, 125:6-15 (Dr. Baker); 4 HRR 82:21-25, 

83:1-6 (Dr. Davis).7  The State’s experts did not dispute that it was rare 

and improper to make such a narrow time-of-death estimate, and that 

observations of rigor mortis and livor mortis could not pinpoint a “time of 

death” in a two-hour range.  They instead stood by the assertion that Ms. 

Stites was killed during the narrow 3-to-5 a.m. based on being 

informed (by the State) of non-medical ancillary evidence, such as the 

fact that Ms. Stites was found in her HEB uniform and appeared dressed 

for work when her body was found.  See 7 HRR 242:12-17, 8 HRR 

69:13-18, 70:2-8, 70:22-71:2 (Dr. Dana); 8 HRR 206:3-22, 298:19-299:10 

(Dr. Farley); but see 2 HRR 222:20-25, 223:1-23
7 Notably, as Dr. Baker pointed out, Dr. Bayardo did not appear to consider any biological factor, 

nor mention rigor mortis, livor mortis, or the crime scene video or photographs, when testifying about 

Ms. Stites’s time of death at the trial.  See 2 HRR 99:23-25 (Dr. Baker: “I have no idea what his data set 

was for making an estimate that is that narrow.”). 
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(Dr. Baker testified that a medical examiner should only consider 

biological features of the body).  While the Court acknowledged some 

disagreement between the experts “regarding the consideration of extrinsic 

evidence in arriving at an opinion on time of death,” it credited Drs. Dana’s 

and Farley’s testimony without any explanation.  Order ¶ 175. 

 

Review of the experts’ testimony at the Evidentiary Hearing, therefore, shows 

that Mr. Reed’s and the State’s forensic experts actually agreed on several key 

points, including that the testimony at Mr. Reed’s trial about spermatozoa, bruising 

and anal injuries was false.  Nonetheless, in a mere few sentences, the court credited 

the testimony of the State’s paid experts over Mr. Reed’s experts on every forensic 

issue without explanation.  See Order ¶¶ 104, 175, 178, 181.  This defies logic and 

shows that the court merely signed off on the State’s misleading representation of 

the record, without doing its own, independent credibility assessment.  The court 

should have found Drs. Baker and Davis credible, but, at a minimum, it should have 

explained why Mr. Reed’s experts were not credible when they were testifying to 

similar—if not the same—facts and science as the State’s experts. 

6. The court incorrectly found that Dr. Bayardo did not recant his testimony at 

Mr. Reed’s trial. 

 

At Mr. Reed’s trial, Dr. Bayardo testified to two central—but ultimately 

false—points.  He told the jury that the scant number of spermatozoa found in Ms. 

Stites’s vaginal cavity meant that it was deposited “quite recently,” 48 TRR 122:23-

24, and the estimated time of death was around 3 a.m. on April 23, 1996, 48 TRR 
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113:20-114:1, which the State subsequently emphasized to the jury, 56 TRR50:17-

51:13, 74:9-15.   

In 2012, after re-reviewing the materials in this case, Dr. Bayardo filed a 

declaration, which was submitted as an exhibit before the district court, recanting 

these two portions of his testimony at Mr. Reed’s trial.  Regarding the length of time 

that spermatozoa survives, Dr. Bayardo said that his testimony—as well as Ms. 

Blakely’s—was “incorrect,” and not “medically or scientifically supported.”  2021 

Evidentiary Hearing, Applicant’s Exhibit 45 (Decl. of Dr. Bayardo), at 2-3.  Dr. 

Bayardo wrote that “the spermatozoa [he] found in Ms. Stites’s vaginal cavity could 

have been deposited days before her death,” and the fact that he “found ‘very few’ 

. . . spermatozoa in Ms. Stites’s vaginal cavity suggests that the spermatozoa was 

not deposited less than 24 hours before Ms. Stites’s death.”  Id. (emphases added).  

With respect to Ms. Stites’s estimated time of death, Dr. Bayardo wrote that his 

estimate “should not have been used at trial as an accurate statement of when Ms. 

Stites died” because “pinpointing a precise time of exactly when Ms. Stites died 

would have been, and remains, impossible.”  Id. at 3.   

While Dr. Bayardo’s declaration does not use the word “recant,” there is no 

doubt that he recanted these two portions of his testimony in his 2012 declaration.  

What else could Dr. Bayardo have intended when he states that he would not have 

advised the prosecuting attorneys to use his testimony about the length of time that 
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spermatozoa survives or an estimated time of death at Mr. Reed’s trial?  See id. at 2-

3.  Indeed, it is noteworthy that Dr. Bayardo also recanted his testimony in another 

case.  See Applicant’s Proposed FFCL ¶ 745 (citing Ex parte Henderson, 384 

S.W.3d 833, 833-34 (Tex. Crim. App. 2012), which explained that Dr. Bayardo had 

“re-evaluat[ed]” his scientific testimony in that case); see also Ex parte Henderson, 

384 S.W.3d at 839 (Cochran, J., concurring, joined by Womack, Johnson and Alcala, 

J.J.) (stating that “Dr. Bayardo . . . recant[ed] his conclusive opinion that 

[applicant’s] head injuries could not have been caused by an accidental, short-

distance fall”). 

 Still, the court found that Dr. Bayardo “has not recanted his testimony.”  Order 

¶ 131; see also id. at ¶ 172.  It reached that conclusion by finding that “[h]is 2012 

declaration does not withdraw that [spermatozoa-related] testimony.”  Id. at ¶ 128.  

That is not true; Dr. Bayardo’s declaration states that his spermatozoa testimony was 

“incorrect,” contrary to “medical literature finding that spermatozoa can remain 

intact in the vaginal cavity for days after death,” and not “medically or scientifically 

supported.”  2021 Evidentiary Hearing, Applicant’s Exhibit 45 (Decl. of Dr. 

Bayardo) at 2-3.  The court also reached that conclusion by finding that “[h]is 2012 

declaration does not withdraw that [time of death] estimate.”  Order ¶ 127.  That, 

too, is not true; Dr. Bayardo’s declaration states that his time-of-death testimony 

“should not have been used at trial.”  2021 Evidentiary Hearing, Applicant’s Exhibit 
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45 (Decl. of Dr. Bayardo), at 3.  Accordingly, Dr. Bayardo’s declaration clearly 

provided that his forensic testimony on these two issues at Mr. Reed’s trial was 

wrong, and he hoped to rectify those errors in this declaration. 

7. The court clearly erred in finding the State’s witnesses—both lay and expert—

more credible than Mr. Reed’s witnesses. 

 

Broadly speaking, the court determined that all of the State’s witnesses—both 

lay and expert—were more credible than any of Mr. Reed’s witnesses, ignoring key 

indicators showing otherwise.  With respect to Mr. Reed’s lay witnesses, they had 

no motive to come forward, and their testimony unknowingly and unintentionally 

corroborated each other.  With respect to Mr. Reed’s expert witnesses, the court 

disregarded that, unlike the State’s experts, Drs. Baker and Davis were not paid and 

had proper foundation for their scientific opinions. 

• Lay Witnesses: The court wholesale discredited Mr. Reed’s lay witnesses, 

even though they had no motive and nothing to gain by testifying for Mr. 

Reed or against Mr. Fennell.   

 

o First, nearly all of Mr. Reed’s witnesses did not know Mr. Reed and 

had no reason to testify for him.  These witnesses included Ms. 

Stites’s cousin, Mr. Horton, see 4 HRR 321:18-25, 322:18-22, 

324:22-25; Ms. Stites’s friends and co-workers, see, e.g., 4 HRR 

12:8-13:15, 24:5-7 (Ms. Hugen); 5 HRR 9:5-11, 13:15-22 (Ms. 

Dickinson); 4 HRR 276:23-25 (Ms. Slater); and two former 

members of law enforcement, who would fully appreciate the 

importance of testifying honestly. See 2 HRR 272:13-15 (Mr. 

Fletcher); 3 HRR 8:15-9:3, 9:23-10:3 (Mr. Clampit); see also 2 HRR 

288:16-289:10, 302:8-16 (Mr. Fletcher: stating that he was so close 

to Mr. Fennell at the time of Ms. Stites’s murder that he was not 

permitted to work on the investigation). 
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o Second, several of Mr. Reed’s witnesses went out of their way to 

testify at their own cost.  Ms. Hugen, a disabled mother of four, 

including two veterans, a special needs teacher and a nurse, see 4 

HRR 10:23-11:1-9, traveled from out-of-state to testify “for Stacey” 

without any compensation.  Id. at 24:5-7, 35:3-4, 38:22-24, 40:17-

23.  Ms. Slater took unpaid time off of work to travel from California 

at her personal expense.  Id. at 272:1-13.   

 

o Third, at least one witness, Mr. Snow, was threatened and harassed 

as a result of testifying on Mr. Reed’s behalf, see 3 HRR 38:14-39:1, 

40:14-41:9, 45:9-46:13, and yet did so without receiving any benefit 

in exchange for his testimony, see id. at 51:1-7, 85:21-87:15.   

 

o Fourth, many of Mr. Reed’s witnesses unknowingly corroborated 

each other’s testimony.  At least eight witnesses testified that Mr. 

Reed and Ms. Stites knew each other and were intimately involved, 

see supra 16-18; at least nine witnesses testified that Ms. Stites and 

Mr. Fennell had a hostile, possibly abusive, relationship, see supra 

21-23; at least three witnesses testified that Mr. Fennell knew Ms. 

Stites was having an affair with a Black man, see supra 26-28; and 

at least two witnesses testified that Mr. Fennell confessed to killing 

Ms. Stites, see supra id.   

 

• Expert Witnesses:  In choosing not to credit Mr. Reed’s forensic experts, 

Drs. Baker and Davis, the court ignored compelling evidence that they 

were more credible than the State’s experts. 

 

o First, both Drs. Baker and Davis testified pro bono.  See 2 HRR 

84:16-25 (Dr. Baker); 4 HRR 51:16-20 (Dr. Davis).  By contrast, 

the State retained Dr. Dana at a rate of $500 per hour.  See 8 HRR 

23:3-24:1.  By the time she testified at the Evidentiary Hearing, Dr. 

Dana had compiled a bill of $20,000.  See id.  Dr. Farley was paid 

$350 per hour for reviewing materials and writing her report, $500 

per hour for testifying, and $150 per hour for travel.  See 8 HRR 

219:1-9.   

 

o Second, Dr. Baker conducted a blind reading in this case, meaning 

that he did not review other medical opinions before conducting his 

analysis and reaching his own conclusions.  See 2 HRR 81:11-15.  

Dr. Dana agreed that blind readings were good practice, and “a good 
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way to prevent any contextual bias,” 8 HRR 53:16-55:4, but neither 

Dr. Dana nor Dr. Farley conducted a blind reading.   

o Third, after Dr. Baker issued his report and Dr. Davis reviewed it,

fourteen other respected forensic pathologists agreed with Dr.

Baker’s conclusions.  See 4 HRR 116:7-20, 117:3-21, 118:3-20.

The court does not acknowledge this overwhelming support for Dr.

Baker’s findings in the FFCL.  See Order ¶¶ 172-184.

8. In addition to making erroneous, unsupported and unexplained factual 
findings, demonstrating a failure to independently evaluate the evidence 
before it, the court misapplied the facts to the law and reached several 
incorrect legal conclusions.

• Actual Innocence:  The district court failed to give proper consideration to 
Mr. Reed’s actual innocence claim.  In just one page, the court stated the 
legal standard and then made two bare-bones legal conclusions: “Applicant 
has not proven by clear and convincing evidence that no reasonable juror 
would have convicted him of capital murder,” and “Applicant has not 
proven by clear and convincing evidence that he is actually innocent.” 
Order ¶¶ 37-38.  The court did not explicitly apply any of the 40-plus 
witnesses’ testimony over the course of the nine-day Evidentiary Hearing 
to the legal standard.  This conclusory analysis and resolution of Mr. 
Reed’s actual innocence claim is entirely improper.  Indeed, if the court 
had bothered to consider the tremendous amount of evidence presented 
regarding Mr. Reed’s actual innocence, it simply could not have reached 
the conclusion that Mr. Reed’s conviction is still factually or forensically 
supportable.  Twenty-plus witnesses testified on Mr. Reed’s behalf that

(1) Mr. Reed and Ms. Stites knew each other and were intimately involved, 
see supra 16-18; (2) Mr. Fennell’s and Ms. Stites’s relationship was 
increasingly volatile, see supra 21-23, 26-28; (3) Mr. Fennell knew that 
Ms. Stites was having an affair with a Black man, made angry and 
disturbing statements at the viewing of her open casket, and confessed to 
her murder while incarcerated for sexually assaulting and kidnapping 
another woman while on-duty as a police officer, see supra 26-28; and (4) 
the forensic evidence used to convict Mr. Reed in 1998 was scientifically 
unsupportable, see supra 32-33.  This testimony, therefore, undermined 
the very underpinnings of the State’s case by disproving the State’s 
narrative at trial that Ms. Stites and Mr. Reed were strangers; Mr. Fennell 
was a credible witness without any involvement in Ms. Stites’s murder;
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spermatozoa only lasts up to 24-26 hours, so Mr. Reed’s defense that he 

had consensual sex with Ms. Stites in the day or two before her death was 

impossible; Ms. Stites was anally assaulted simultaneous to her murder; 

and Ms. Stites died between 3:00 a.m. and 5:00 a.m.  If presented today 

with the evidence that the court heard at the Evidentiary Hearing, no 

reasonable juror could convict Mr. Reed of capital murder, and, thus, the 

court reached an erroneous legal conclusion with respect to Mr. Reed’s 

actual innocence claim.  See Ex parte Thompson, 153 S.W.3d 416, 429 

(Tex. Crim. App. 2005) (Cochran, J., concurring) (“The issue is whether, 

believing both the ‘old’ and ‘new’ evidence, a rational trier of fact could 

reconcile that evidence and still reach a verdict of guilty.”). 

 

• Use of False Testimony - Nonretroactivity:  The district court held that a 

due process claim of unknowing use of false testimony, which first was 

recognized in Ex parte Chabot, 300 S.W.3d 768 (Tex. Crim. App. 2009), 

does not apply retroactively because it is a new, non-substantive rule, and 

thus Mr. Reed’s false testimony claim is barred.  See Order ¶¶ 20-22. But 

this Court has applied Chabot retroactively.  See, e.g., Ex parte 

Ghahremani, 332 S.W.3d 470 (Tex. Crim. App. 2011) (“agree[ing] with 

the convicting court’s recommendation to grant relief” because the habeas 

applicant, who was convicted before 2009, showed that the State 

knowingly used false, material testimony); see also Ex parte Fierro, Nos. 

WR-17,425-03, WR-17,425-06, 2019 Tex. Crim. App. Unpub. LEXIS 771 

(Tex. Crim. App. 2019) (considering an applicant’s Chabot claim, without 

raising retroactivity concerns, even though the applicant was convicted 

years before Ex parte Chabot was decided).   The district court did not 

recognize this Court’s prior decisions, nor attempt to reconcile its 

Chabot/retroactivity holding with them. 

 

• Use of False Testimony - Merits:  The district court incorrectly held that, 

in the alternative, Mr. Reed “has not proven by a preponderance of the 

evidence that Fennell lied or misleadingly testified at trial when he denied 

killing Stites” or “said that his relationship with Stites was good.”  Order 

¶¶ 30, 32.  With respect to Mr. Fennell’s testimony that he did not kill Ms. 

Stites, two witnesses—Mr. Snow and Mr. Bordelon—testified that Mr. 

Fennell confessed, in detail, to killing Ms. Stites.  See 3 HRR 47:16-49:10, 

67:9-24 (Mr. Snow); id. at 114:17-115:6, 115:18-116:10, 116:16-117:6 

(Mr. Bordelon).  Those two witnesses, as well as Mr. Fletcher, also 

testified that Mr. Fennell knew Ms. Stites was having an affair with a Black 

man, and thus had a motive to kill her.  See id.; see also 2 HRR 276:10-26 
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(Mr. Fletcher).  In light of this evidence, and the other testimony that Mr. 

Fennell made hostile, shocking comments about Ms. Stites at her viewing 

and was abusive toward Ms. Stites during their relationship, see supra 23-

29, this shows that Mr. Fennell was more likely than not untruthful when 

he testified at Mr. Reed’s trial that he was not involved in Ms. Stites’s 

murder.  And with respect to Mr. Fennell’s trial testimony that he and Ms. 

Stites had a good relationship, at least nine witnesses—ranging from a 

fellow police officer to Ms. Stites’s own friends and co-workers—testified 

that Ms. Stites’s and Mr. Fennell’s relationship was rife with conflict.  See 

supra 21-23, 26-28.  Nor is there any question that Mr. Fennell’s false 

testimony was material in securing Mr. Reed’s conviction.  Mr. Fennell 

was a prime suspect in Ms. Stites’s murder, and was the only one with 

information about her whereabouts in her final hours, had failed two 

polygraph tests and had closed his bank account immediately after the 

murder. 

 

• Article § 11.071 5(a)(2), i.e., a codified Schlup claim:  In his Application, 

Mr. Reed pled both a freestanding actual innocence claim and a gateway 

innocence claim under Tex. Code. Crim. Proc. Art. 11.071 § 5(a).  In 

remanding this case for an evidentiary hearing, this Court did not expressly 

state whether it was remanding the claims under subsection 1 or 2 of 

Article 11.071 § 5(a).  But if Mr. Reed was able to make a prima facie 

showing of actual innocence, then he had to have also been able to make a 

prima facie showing for Schlup.  Especially because the Remand Order 

was issued before the State moved to dismiss based on procedural default, 

the court below should have implicitly assumed that Mr. Reed made a 

prima facie showing under Article 11.071 § 5(a)(2) and—given the 

extensive testimony and evidence presented at the Evidentiary Hearing—

considered Mr. Reed’s false testimony claim related to the expert medical 

testimony presented at his trial by Dr. Bayardo, Ms. Blakely and Ms. 

Clement.  See Cl. Tr. 137:19-138:21 (asking the court, even though it did 

not designate the Schlup claim as a specific issue, to conclude that Mr. 

Reed satisfied this claim); Applicant’s Proposed FFCL ¶¶ 848-867 (same).   

 

• Laches: The court found that Mr. Reed’s Brady and false testimony claims 

were barred by laches.  See Order ¶¶ 2, 24.  In reaching this holding, the 

court misapplied several critical facts.  First, it incorrectly determined that 

Mr. Reed has abused the writ.  See id. at ¶¶ 44-45.  What Mr. Reed’s filings 

show is not abuse of the system, but a diligent attempt to prove that that he 

was convicted in violation of state and federal law.  Second, the court 
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appears to blame Mr. Reed for having new evidence to present after years 

of litigation.  See id. at ¶ 48.  However, when new evidence comes to light 

is not within Mr. Reed’s control.  As at least one witness explained at the 

Evidentiary Hearing, news of Mr. Reed’s previously scheduled execution 

date was what finally prompted her to come forward, see, e.g., 4 HRR 

283:18-284:3 (Ms. Slater), while other witnesses did not know the 

“relevance” of their information at the time. See, e.g., id. at 326:10-15 (Mr. 

Horton); 5 HRR 15:2-7, 17:12-18:4 (Ms. Slater).  In actuality, the main 

reason that important evidence continues to emerge years later about Ms. 

Stites’s murder and her relationship with Mr. Reed is law enforcement’s 

failure to conduct a proper investigation in this case, including failing to 

speak with many of Ms. Stites’s HEB co-workers.  Third, and significantly, 

Mr. Reed has never delayed seeking relief after obtaining new evidence of 

his innocence.  Finally, prevailing on a laches claim requires the State to 

show that it has suffered prejudice due to any delay.  See Ex parte Perez, 

398 S.W.3d 206, 219 (Tex. Crim. App. 2013).  The State has not identified 

any witness or evidence that it could not present if this case were tried 

again.  Moreover, while the court recognized that prejudice was a 

requirement of a laches claim, see Order ¶ 23, it made no finding regarding 

the prejudice the State would suffer here.   

 

CONCLUSION AND PRAYER 

For all of the foregoing reasons, the district court’s recommendation should 

be set aside.  Mr. Reed respectfully requests that the Court grant his writ of habeas 

corpus and vacate his conviction and death sentence.  
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