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LA JOYA INDEPENDENT SCHOOL
DISTRICT, et al.,
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Plaintiffs,
SHANETRA MILES-FOWLER, ELIAS
PONVERT, and KIM TAYLOR,
Intervenor-Plaintiffs,

v.
GREG ABBOTT, in his official capacity
as Governor of Texas,
Defendant.

IN THE DISTRICT COURT

353rd JUDICIAL DISTRICT

TRAVIS COUNTY, TEXAS

ORIGINAL PETITION IN INTERVENTION
TO THE HONORABLE DISTRICT COURT:
Intervenor-Plaintiffs Shanetra Miles-Fowler, Elias Ponvert, and Kim Taylor (together,
“Intervenors”) join this action to challenge Gov. Abbott’s emergency order GA-38, which prevents
the implementation of reasonable safety measures such as mask mandates in the Manor, Pflugerville,
and Eanes school districts in Travis County. Gov. Abbott’s order is ultra vires, unconstitutional, and
a threat to public health and safety, and must be enjoined.
I.
1.

INTRODUCTION

Intervenors are parents of children who are under twelve years old and are thus

ineligible for a COVID-19 vaccine. Intervenors’ children attend public school in three Travis County
school districts that do not have mask mandates for students, staff, or faculty, despite the threat posed
by the Delta variant of COVID-19, which is especially dangerous in the context of in-person public
schooling. In the absence of GA-38, these school districts would impose safety measures including
a mask mandate in the same manner as they did prior to the Governor’s implementation of GA-38.
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2.

Intervenors hereby join with the claims of Plaintiffs La Joya ISD, et al., and adopt

and incorporate the factual allegations contained in Plaintiffs’ Original Verified Petition, ¶¶ 1-49.
3.

In addition, Intervenors seek to extend Plaintiffs’ request for injunctive relief, as

necessary, so that it will apply to Travis County and allow the Manor, Pflugerville, and Eanes school
districts to adopt mask mandates that will protect the lives of Intervenors’ children and countless
others.
II.
4.

REQUEST FOR JUDICIAL NOTICE

Pursuant to Texas Rules of Evidence, Rule 201, Intervenors hereby request that this

Court judicially notice the August 10, 2021, presentation of Dr. Desmar Walkes, Travis County
Health Authority and Austin Public Health Medical Director. A true and complete copy of the slides
for this presentation are attached herein as Exhibit 1. Dr. Desmar Walkes’ full and complete
presentation, recorded and preserved via video, is accessible online.1
III.
5.

STANDARD FOR INTERVENTION

“Any party may intervene [in a case] by filing a pleading subject to being stricken out

by the court for sufficient cause on the motion of any party.” TEX. R. CIV. P. 60. An intervenor is not
required to secure a court’s permission to intervene in a cause of action or establish standing. Guar.
Fed. Sav. Bank v. Horseshoe Operating Co., 793 S.W.2d 652, 657 (Tex. 1990). An intervenor need
only show a “justiciable interest in a pending suit to intervene in the suit as a matter of right.” In re
Union Carbide Corp., 273 S.W.3d 152, 154 (Tex. 2008). “A party has a justiciable interest in a
lawsuit, and thus a right to intervene, when his interests will be affected by the litigation.” Jabri v.
Alsayyed, 145 S.W.3d 660, 672 (Tex.App.—Houston [14th Dist.] 2004, no pet.) “The interest
asserted by the intervenor may be legal or equitable.” Guar. Fed. Sav. Bank, 793 S.W.2d at 657.

1

https://traviscotx.civicclerk.com/Web/Mobile/MobileVideo.aspx?id=2634.
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IV.

INTERVENORS’ INTERESTS

A. Compulsory Public Education
6.

Pursuant to the Texas Education Code, Texas parents are required to send their

children to school. TEX. EDUC. C. § 25.085. Parents who fail to comply with Texas’s compulsory
education requirements are subject to fines and sanctions, including liability for “criminal
negligence.” Id., § 25.093.
B. Deadly Pandemic in Travis County
7.

At the time of this filing, COVID-19 infections and hospitalizations are spiking in

Travis County, reaching their highest levels in eight months. “Austin Public Health COVID-19
Update,” Ex. 1. As of August 10, 2021, six intensive care unit (ICU) beds were available in a metro
area of 2,375,000 people. Id. An increasing share of COVID hospitalizations are among children and
young adults. Id. Between June 2021 and July 2021, COVID-19 hospital admissions for children
increased by over 300%. Id.
8.

The Travis County Health Authority and Austin Public Health Medical Director, Dr.

Desmar Walkes, predicts that if schools reopen and continue to operate without a mask mandate,
COVID-19 hospitalizations in Travis County will far exceed ICU capacity. Id. Alternatively, if
school districts achieve a high level of mask compliance through mask mandates, the Austin metro
region will have sufficient ICU capacity. Id.
C. Manor ISD
9.

During the 2020-2021 school year, Manor Independent School District required

students to wear masks at school. As a result of Gov. Abbott’s GA-38 order, however, Manor ISD
will not require masks for the 2021-22 school year.
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10.

In recent public comments, the Manor ISD Superintendent stated that even though

Travis County has adopted a county-wide mask order for public schools, the District would not
require masks because following Travis County’s order might result in the State of Texas assessing
sanctions against the school district.
11.

In its recently published “Manor ISD Safe Return to In-Person Learning & Continuity

of Services Plan,” Manor ISD writes: “Masks will be optional for scholars and staff this year and
this poses new challenges with the fall flu season potentially complicating the identification of
COVID-19 cases.”2
12.

Intervenor Shanetra Miles-Fowler is a resident of Manor, Texas, and the mother of

three children who attend public school in the Manor Independent School District. Two of Ms. MilesFowler’s children are under the age of 12 and are thus ineligible for COVID-19 vaccination. Ms.
Miles-Fowler is concerned because her children are young and do not fully understanding how to
keep themselves safe during a pandemic. One of her unvaccinated children has asthma and a
vulnerable respiratory system. Ms. Miles-Fowler is concerned that her asthmatic child could contract
a deadly case of COVID-19, a terrible possibility that is made more likely because of the school
district’s inability to impose a mask mandate. Ms. Miles-Fowler wants her children to continue to
attend school but because of GA-38 she does not have assurance that her children will attend school
in a safe environment.
D. Pflugerville ISD
13.

During the 2020-2021 school year, Pflugerville Independent School District required

students to wear masks at school. As a result of Gov. Abbott’s order, however, Pflugerville ISD will

2

https://www.manorisd.net/Page/6674.
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not require masks for the 2021-22 school year. The school district’s website, accessed August 13,
2021, explains:
Protective measures, including the use of face coverings, are highly encouraged for
all staff, students and visitors regardless of vaccination status. Per Governor
Abbott’s executive order, PfISD is not able to require masks. Each campus has
boxes of masks available for staff and students, as needed.3
14.

Intervenor Elias Ponvert is a resident of Pflugerville, Texas, and the father of four

children. Three of his children attend public school in the Pflugerville Independent School District,
and two of these children are too young to receive the COVID-19 vaccination. His fourth child, who
does not attend Pflugerville ISD, has respiratory issues that make them higher risk. Mr. Ponvert is
concerned that his school-attending children are more likely to bring COVID-19 into the home
because of the District’s inability to impose a mask mandate.
15.

Mr. Ponvert is also concerned about the trauma his children are suffering during the

pandemic. His oldest child, who is vaccinated, suffered a tragedy in recent days when the father of
a close friend died after COVID-19 exposure. Mr. Ponvert’s oldest child has started having stress
dreams and they experience high levels of anxiety while attending school and seeing unmasked
students. They are concerned that they will see additional friends and community members die
because of COVID exposure.
E. Eanes ISD
16.

During the 2020-2021 school year, Eanes ISD required students to wear masks at

school. As a result of Gov. Abbott’s order, however, Eanes ISD will not require masks for the 202122 school year. As of August 13, 2021, the District’s “COVID Protocols 2021-22” state, “At this

3

https://www.pfisd.net/Page/7853 (emphasis added).
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time, no remote learning options will be offered and face coverings will be optional, regardless of
vaccination status.”4
17.

Intervenor Kim Taylor is a resident of Austin, Texas, and has two children who attend

public school at Eanes Independent School District. Ms. Taylor’s younger child is under the age of
12 and thus is not eligible to receive a COVID-19 vaccination. This younger child has recurring
respiratory issues, including asthma and recurring cases of pneumonia. Ms. Talyor is concerned that
her younger child will contract a life-threatening case of COVID-19 because of the unmasked
environment in Eanes ISD.
18.

In addition, Ms. Taylor’s mother, who is immunocompromised, lives with Ms. Taylor

and her children. Ms. Taylor is concerned that because of the unmasked environment in Eanes ISD,
her children are more likely to transmit COVID-19 to her mother. Even though her mother is
vaccinated, a break-through COVID infection could be life-threatening.
V.
19.

CAUSES OF ACTION

Intervenors join Plaintiffs’ demand for a declaratory judgment on the grounds that

Gov. Abbott has no authority under the Texas Disaster Act to prevent school districts from adopting
mask mandates. Orig. Pet. ¶¶ 14-18.
20.

Intervenors join Plaintiffs’ demand for a declaratory judgment on the grounds that

Gov. Abbott has no authority to suspend state statutes that authorize local school boards to govern
and oversee the management of public schools. Orig. Pet. ¶¶ 19-27.
21.

Intervenors join Plaintiffs’ demand for a declaratory judgment on the grounds that

Gov. Abbott has unconstitutionally suspended state law, in violation of both the Separation of Powers
Clause and the Suspension Clause of the Texas Constitution. Orig. Pet. ¶¶ 28-30.

4

https://www.eanesisd.net/covid.
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VI.
22.

DEMAND FOR INJUNCTIVE RELIEF

Intervenors join Plaintiffs’ demand for a temporary restraining order, a temporary

injunction, and a permanent injunction. Orig. Pet. ¶¶ 31-37.
23.

Intervenors further request that the Court apply any injunctive relief to all school

districts contained within Travis County, so that the school districts of Manor, Pflugerville, and
Eanes may impose mask requirements and other safety measures as needed to protect the students
and staff at each area public school.
VII.
24.

DISCOVERY CONTROL PLAN

Intervenors intend to conduct discovery under Level 3 pursuant to Texas Rule of Civil

Procedure 190.4.
VIII. CONCLUSION AND REQUESTS FOR RELIEF
For the foregoing reasons, Intervenors request that the Defendant be cited to appear and
answer and that the Court take the following actions and grant the following relief:
A. Grant a temporary restraining order, pursuant to Rule 620 of the Texas Rules of
Civil Procedure, temporarily restraining Defendant from taking the abovedescribed actions;
B. After notice and hearing on Plaintiffs’ Request for Temporary Injunction, issue a
temporary injunction pursuant to Rule 681 of the Texas Rules of Civil Procedure,
temporarily prohibiting Defendant from taking the above-described actions;
C. Pursuant to Texas Rule of Civil Procedure 47(c)(2), Intervenors are seeking nonmonetary relief only.
D. After trial on the merits:
1. Enter a declaratory judgment as described above;
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2. Grant a permanent injunction preventing Defendant from taking the abovedescribed actions;
3. Award Intervenors court costs and an amount that reflects the reasonable
andnecessary attorneys’ fees incurred by Intervenors in an amount the Court
finds to be equitable and just to be paid by Defendant to Intervenors; and
4. Any other or further relief, in law or equity, that the Court determines the
Intervenors are entitled to receive.
Respectfully submitted,
By: /s/ Michael Siegel
Michael Siegel, Esq.
mike@register2vote.org
State Bar No. 24093148
4107 Medical Parkway, #212
Austin, TX 78756
Tel: (737) 615-9044
Counsel for Intervenors

CERTIFICATE OF SERVICE

I hereby certify that on this 13th day of August, 2021, I served this Original Petition in
Intervention on the parties to this lawsuit electronically, via EFileTexas.gov.
By: /s/ Michael Siegel
Michael Siegel
Attorney for Intervenors
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EXHIBIT 1

Covid-19 Update
8.10.21

DESMAR WAL K ES MD
HEALTH AU THO RITY/ APH MEDIC AL DIREC TO R
AU STIN/ TRAV IS CO U NTY

Trauma Service Area

% Covid Cases
Hospitalized

ICU Beds Available

Metro Population

O

(Austin)

14.58%

6

2375407

Q

(Houston)

16.2%

42

6688587

E

(Dallas)

14.37%

100

8080080

P

(San Antonio)

16.95%

51

2945792

I

(El Paso)

4.4%

35

881765

Austin MSA COVID-19 Hospital Admissions: Children in Hospital, June 2021 vs July 2021

Age Group

June 2021

July 2021

<1

3

6

1-4

1

6

5-11

1

5

12-17

6

17

Total

11

34

Austin MSA COVID-19 Hospital Admissions: Children in ICU, June 2021 vs July 2021

Age Group

June 2021

July 2021

<1

1

2

1-4

0

1

5-11

0

1

12-17

0

8

Total

1

12

Pediatric Admissions since Beginning of
Pandemic
Age Group

2020
(March-December
2020)

2021
(January-Aug 8,
2021)

Total

<1

22

27

49

1-4

12

24

36

5-11

29

32

61

12-17

76

139

215

Total

139

222

361

Age group

2020 (MarchDecember 2020

2021 (JanuaryAug. 9, 2021)

TOTAL

<1 years old

310

333

643

1-9 years old

2,047

2,557

4,604

10-18 years
old

4,662

4,546

9,208

TOTAL

7,019

7,438

14,457

Student

Age Range

Percent Positivity

Preschool

3-5y

10.3%

Elementary School

6-11y

15.9%

Middle School

12-14y

14.8%

High School

15-18y

18.8%

Impact of school reopening with and without masks on ICU projections in
Austin

Impact of school reopening with and without masks on ICU projections in
Austin accounting for increased hospitalization risk of Delta variant

Masks

Progress to Herd Immunity 8.9.21

15%

7%

14%
9%

55%

Confirmed Cases

Estimat ed

Fully vaccinated

Partial ly Vaccinated

Vulnerable

Thank you

