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STATEMENT OF THE CASE
Nature of the Case:

Investors and project companies (collectively, Panda) sued
Electric Reliability Council of Texas, Inc., alleging fraud,
breach of fiduciary duty, and negligent misrepresentation.
Panda alleged that it invested $2.2 billion in several power
plants, relying on ERCOT’s legislatively required estimation
of Texas’s future demand for electricity. Panda contends that
excess capacity has forced it to sell power “at a fraction of the
price” it had anticipated. CR3:1157.

Trial Court:

Honorable James P. Fallon, 15th Judicial District Court,
Grayson County

Course of
Proceedings:

ERCOT filed a jurisdictional plea on the ground that Panda’s
claims fall within the Public Utility Commission’s exclusive
jurisdiction. CR9:3015. After the trial court denied ERCOT’s
plea, ERCOT moved for reconsideration and also sought
dismissal based on ERCOT’s sovereign immunity.
CR13:4417.

Trial Court
Disposition:

The trial court denied ERCOT’s motion for reconsideration
and amended jurisdictional plea. App. A; SCR1:12–13.

Court of Appeals:

Fifth Court of Appeals; opinion by Justice Lang, joined by
Justices Francis and Evans. ERCOT v. Panda Power
Generation Infrastructure Fund, LLC, 552 S.W.3d 297 (Tex.
App.—Dallas 2018, pet. filed); App. B.

Court of Appeals’
Disposition

ERCOT filed an original mandamus proceeding and an
interlocutory appeal. After staying proceedings and
consolidating the two proceedings, the court of appeals
conditionally granted mandamus relief. The court held that
ERCOT was immune from suit and that the case’s
“exceptional” nature warranted mandamus relief. The court
of appeals directed the trial court to vacate its order denying
ERCOT’s jurisdictional plea and dismiss the case within 30
days. App. D.

viii

Concluding that ERCOT was not a governmental unit entitled
to an interlocutory appeal, the court dismissed ERCOT’s
appeal. App. C.
The court vacated its stay order. App. D.
Further Trial Court
Proceedings:

The trial court complied with the court’s order and dismissed
the case for lack of jurisdiction. App. E; SCR3:5.1

1

Panda has perfected an appeal from that dismissal. See Panda Power Generation Infrastructure
Fund, LLC v. ERCOT, No. 05-18-00611-CV (Tex. App.—Dallas filed May 23, 2018),
http://goo.gl/sGn2b7.
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JURISDICTIONAL STATEMENT
This Court has jurisdiction under Government Code section 22.225(d)
(repealed 2017)2 because the court of appeals’ decision that ERCOT was not a
governmental unit conflicts with prior decisions of this Court.
In the event that this Court determines that this case involves an appeal from
the trial court’s final dismissal judgment, see TEX. R. APP. P. 27.3, it has jurisdiction
under Government Code section 22.001(a) because this case presents a question of
law that is important to the state’s jurisprudence.3

2

The prior version of section 22.225(d) applies to this suit because the interlocutory order that is
the subject of this appeal was signed before the new law’s effective date. See Act of May 19,
2017, 85th Leg., R.S., ch. 150, §5.
3

The current version of section 22.001 would apply to the trial court’s final judgment, which was
rendered after the effective date of the most recent amendment.

x

ISSUES PRESENTED
1. Is ERCOT a governmental unit as that term is defined by Civil Practice and
Remedies Code section 101.001(3)?
2. Does ERCOT have sovereign immunity from Panda’s suit? (unbriefed issue)4
3. Does the PUC have exclusive jurisdiction over Panda’s claims against ERCOT?
(unbriefed issue)

4

ERCOT is in full agreement with the court of appeals’ resolution of the sovereign-immunity issue
and the trial court’s subsequent final judgment dismissing Panda’s claims. As ERCOT explains
below, this petition is conditioned on this Court’s consideration of Panda’s pending mandamus
petition. If the Court requests briefing in that case, ERCOT will brief these issues as part of that
proceeding. ERCOT raises them here to preserve its right to relief, in the event that this Court
concludes that the court of appeals should have granted ERCOT relief by interlocutory appeal
rather than mandamus.

xi

INTRODUCTION
Occasionally, when a party files a petition for review challenging a judgment,
an adverse party content with that judgment will nevertheless file its own conditional
petition to preserve issues for review, dependent on the Court’s action on the first
petition. Though filed in relation to Panda’s mandamus petition (rather than a
petition for review), this conditional petition serves the same goal: to preserve
ERCOT’s right to full relief if this Court elects to consider Panda’s recently filed
mandamus petition. See In re Panda Power Infrastructure Fund, LLC, No. 18-0792
(Tex. filed Aug. 24, 2018), http://goo.gl/8UJe2F. Explaining why this proceeding is
necessary requires a journey into this case’s complicated procedural history.
Background. Petitioner ERCOT regulates the State’s electricity market at
the command of the Legislature and the PUC. As part of that role, it is required to
forecast future electricity demand. Respondents, a group of sophisticated investors
collectively referred to as “Panda,” sued ERCOT. Panda claims that ERCOT
inflated predictions of future demand, causing Panda to invest billions of dollars
building Texas power plants.
In the trial court, ERCOT sought dismissal on two grounds: sovereign
immunity and exclusive PUC jurisdiction over Panda’s claims. The trial court
denied ERCOT’s jurisdictional pleas.

ERCOT then sought review in the Dallas Court of Appeals. To ensure its
right to substantive relief, ERCOT filed parallel proceedings: a petition for writ of
mandamus and an interlocutory appeal. Which of these procedural vehicles was
proper depended on whether ERCOT had an adequate appellate remedy—i.e.,
whether ERCOT was a “governmental unit” entitled to take an interlocutory appeal
from the denial of its jurisdictional plea. See TEX. CIV. PRAC. & REM. CODE
§ 51.014(a)(8).
At that time, a different appellate court had held that ERCOT was not a
governmental unit. See HWY 3 MHP, LLC v. ERCOT, 462 S.W.3d 204 (Tex. App.—
Austin 2015, no pet.). If that decision was correct, then mandamus would be the
appropriate vehicle for ERCOT’s arguments.

But ERCOT anticipated that

subsequent decisions by this Court might cause the Dallas Court to reject HWY 3’s
reasoning. ERCOT thus filed both a mandamus and interlocutory appeal.
Because ERCOT had filed both proceedings, and because whether ERCOT is
a governmental unit and whether it had sovereign immunity were logically distinct
questions under this Court’s precedent, ERCOT’s right to substantive relief did not
depend on the resolution of the governmental-unit question. ERCOT therefore did
not affirmatively seek a determination that it was a governmental unit, even as it

2

informed the Dallas Court that subsequent cases likely undermined HWY 3’s holding
that ERCOT is not a governmental unit. 5
The Dallas Court consolidated the proceedings, held that ERCOT is entitled
to sovereign immunity, and concurred with HWY 3 that ERCOT is not a
governmental unit. The court thus conditionally granted mandamus relief, ordered
the trial court to dismiss Panda’s claims, and dismissed ERCOT’s interlocutory
appeal.
From there, things grew even more complicated.
Trial court. ERCOT immediately consented to Panda’s stated intent to seek
a stay of the mandamus order while Panda pursued review in this Court, 6 but Panda
never actually requested the stay. The trial court complied with the conditional writ
and signed a final judgment dismissing Panda’s claims. The court of appeals denied
Panda’s request for emergency relief to compel the trial court to set aside that final
judgment. The trial court’s plenary power expired on August 20, 2018.
Court of Appeals. Panda perfected an appeal from the trial court’s final
judgment, and that case remains pending in the Dallas Court. See Panda Power

5

E.g., Consol. Appellant’s Br. 60 (explaining that ERCOT “wished to avoid a situation where [the
Dallas Court], or the Supreme Court, denied it mandamus relief because it doubted the correctness
of [HWY 3],” so ERCOT “filed dual proceedings so that the substantive relief it seeks could be
awarded irrespective of whether it is a governmental unit”).
6

ERCOT’s agreement was conditioned on Panda’s agreement to a continued stay of the trial-court
proceedings. See App. F.

3

Generation Infrastructure Fund, LLC v. ERCOT, No. 05-18-00611-CV (Tex.
App.—Dallas filed May 23, 2018), http://goo.gl/sGn2b7.
This Court. After the Dallas Court denied rehearing on the consolidated case,
Panda filed a mandamus petition purporting to challenge the Dallas Court’s order.
See In re Panda Power Infrastructure Fund, No. 18-0792 (Tex. filed Aug. 24, 2018),
http://goo.gl/8UJe2F. This mandamus came after the trial court rendered its final
judgment in the underlying case, which judgment is currently on appeal. This Court
may therefore lack jurisdiction over Panda’s mandamus petition because it
challenges an interlocutory trial-court order that has since been superseded by a final
judgment. In that case, the need for this conditional petition would be obviated.
If, however, this Court determines that Panda’s petition is not moot, and that
the court of appeals’ order is properly reviewed by mandamus, then this conditional
petition would preserve ERCOT’s right to the ultimate relief of dismissal. Whether
the court of appeals correctly granted mandamus relief depends in part on whether
ERCOT had an adequate appellate remedy. Thus, this Court could agree that
ERCOT is entitled to sovereign immunity but nonetheless conclude that mandamus
was improperly granted because ERCOT is a governmental unit entitled to an
interlocutory appeal. It is only in this narrow circumstance that this conditional
petition would be relevant: to preserve ERCOT’s right to substantive relief if it is
determined to be a governmental unit.

4

ERCOT is a governmental unit.

ERCOT proceeded below on the

assumption that HWY 3 would control the Dallas Court’s resolution of the case. But
it also advised that the legal landscape may have shifted since that decision. As
ERCOT told the court of appeals, this Court’s UIW decision held for the first time
that an “unambiguously private entity that perform[s] a traditionally governmental
function was a ‘governmental unit’ as to that function.” Consol. Appellant’s Br. 60;
University of the Incarnate Word v. Redus, 518 S.W.3d 905, 910–11 (Tex. 2017).
UIW’s relevance to ERCOT’s status is thus before this Court in the event the
merits of Panda’s mandamus petition are considered. And UIW demonstrates that
ERCOT is a governmental unit—a question that bears significance beyond this
immediate dispute. After the trial court dismissed Panda’s claims in the underlying
lawsuit, Panda filed a new suit in Travis County against current and former ERCOT
officers (most of whom it had previously sued and nonsuited in the underlying case).
See First Am. Original Pet., Panda Sherman Power Intermediate Holdings I, LLC v.
Doggett, No. D-1-GN-18-002944 (419th Dist. Ct., Travis County, Tex. filed Sept.
10, 2018), attached as Appendix G. Those officers contend that ERCOT is a
governmental unit, and that, under the Tort Claims Act, Panda’s suit against ERCOT
itself precludes a suit against ERCOT’s officers. See TEX. CIV. PRAC. & REM. CODE
§§ 101.106(a), (f) (providing that plaintiffs must sue governmental units themselves,
rather than their employees).

5

If this Court takes up Panda’s mandamus petition, it is appropriate for this
Court to decide, definitively, whether ERCOT’s governmental obligations confer
“government” status, contrary to HWY 3.

6

STATEMENT OF FACTS
A.

At the mandate of the Legislature and PUC, ERCOT regulates
Texas’s electricity market.

The Public Utility Regulatory Act governs the Texas electricity market. TEX.
UTIL. CODE tit. 2. PURA provides “minimum standards of service quality, customer
service, and fair business practices to ensure high-quality service to customers and
a healthy marketplace.” PURA § 11.002(c). PURA protects “the public interest
inherent in the rates and services of electric utilities” through a “comprehensive and
adequate regulatory system” that assures “rates, operations, and services that are just
and reasonable to the consumers and to the electric utilities.” Id. § 31.001(a). The
Legislature ordered the PUC to regulate and supervise this market. Id. §§ 11.002(c)
(conferring on PUC “authority to make and enforce rules necessary to protect”
electric-services customers consistent with the public interest), 14.001, 32.001.
In 1999, when the Legislature created Texas’s competitive electric market, it
amended PURA to “protect the public interest during the transition to and in the
establishment of a fully competitive electric power industry.” Id. § 39.001(a). But
the Legislature determined that “transmission and distribution services” still
warranted regulation. Id. Thus, at the same time it amended the law to deregulate
the prices of “the production and sale of electricity,” id., the Legislature created an
“essential” new regulatory authority that would oversee both the transmission and
distribution of electric service, as well as the new market itself. Id. § 39.151.
7

Specifically, the Legislature required the PUC to designate an “independent
organization” (also referred to as an “independent system operator”), which would
ensure:
• “access to the transmission and distribution systems for all buyers and
sellers of electricity on nondiscriminatory terms”;
• “the reliability and adequacy of the regional electrical network”;
• “that information relating to a customer’s choice of retail electric
provider is conveyed in a timely manner to the persons who need that
information”; and
• “that electricity production and delivery are accurately accounted for
among the generators and wholesale buyers and sellers in the region.”
Id. §§ 39.151(a)–(c). The PUC chose ERCOT as the independent system operator
and gave it vast governmental duties, subject to the PUC’s pervasive control. 16
TEX. ADMIN. CODE § 25.361(a).
B.

The PUC exercises pervasive control over ERCOT.

By “independent” system operator, the Legislature did not mean
independence from the PUC, but independence from participants in the market. By
statute, ERCOT must be “sufficiently independent of any producer or seller of
electricity,” such that ERCOT’s “decisions will not be unduly influenced” by them.
PURA § 39.151(b).
The PUC exercises “complete authority” over ERCOT’s “finances, budget,
and operations.” Id. § 39.151(d) (emphasis added). This allows the PUC to “ensure

8

[ERCOT’s] accountability and” the “adequate[] perform[ance]” of ERCOT’s
“functions and duties.” Id. ERCOT must comply with the PUC in its oversight and
investigatory functions.

Id.

The PUC can require ERCOT to report on its

performance and finances, which the PUC may also audit. Id. § 39.151(d-4).
The PUC must “adopt and enforce rules relating to the reliability of the
regional electric network and accounting for the production and delivery of
electricity among generators and all other market participants.” Id. § 39.151(d).
ERCOT’s precise functions are subject to these PUC-crafted rules. See id.; accord
id. § 39.151(a).
ERCOT possesses a quintessential attribute of sovereignty: the power to make
legally binding law. PURA authorizes the PUC to delegate rulemaking authority to
ERCOT, subject to the PUC’s continued oversight and review. Id. § 39.151(d).
ERCOT, with PUC permission, makes and enforces “operating standards” that bind
electricity-market participants. Id. § 39.151(i). ERCOT may also “establish and
oversee transaction settlement procedures.” Id. All market participants must obey
ERCOT’s “rules, guidelines, and procedures,” or they face PUC-imposed penalties
and sanctions. Id. § 39.151(j).
The PUC has broad power to “take appropriate action” if ERCOT “does not
adequately perform [its] functions or duties.” Id. § 39.151(d). It can punish ERCOT
for inadequate performance or noncompliance with the law. Id. The PUC can also

9

assess administrative penalties and can revoke ERCOT’s certification altogether. Id.
§§ 39.151(d), (d-4)(5).

To that end, the PUC has established procedures for

ERCOT’s decertification if the PUC determines that ERCOT has committed
“significant violations of PURA or [PUC] rules or fail[s] to efficiently and
effectively carry out” its duties. 16 TEX. ADMIN. CODE § 25.364(d).
The PUC controls ERCOT’s revenue.

ERCOT collects a legislatively

authorized “system administration fee.” Id. § 39.151(e). The PUC establishes the
amount of the fee, which must be “reasonable and competitively neutral to fund
[ERCOT’s] approved budget.” Id. ERCOT collects the fee from market participants
that buy electricity on behalf of consumers, who therefore are ultimately responsible
for payment. Revenue raised through the fee must “closely match” the revenue
needed to fund ERCOT’s budget. Id. In setting the fee, the PUC must “tak[e] into
account the effect of [the] fee on market participants and consumers.” Id.
The PUC controls not only ERCOT’s revenue, but also its spending. PURA
§ 39.151(d-1). ERCOT must propose its budget to the PUC, which may “approve,
disapprove, or modify any item included.” Id. (emphasis added). Likewise, ERCOT
may not take on or refinance debt without the PUC’s approval. Id. § 39.151(d-2).
As part of its budget-review process, ERCOT must establish “performance measures
to track [its] operations.” Id. § 39.151(d-3).

10

The PUC exercises substantial control over ERCOT’s board. It approves
ERCOT’s by-laws, which govern board-member selection. Id. § 39.151(g). The
board’s chairman, who cannot be affiliated with any market segment, serves only
with PUC consent. Id. §§ 39.151(g)(7), (g-1); 16 TEX. ADMIN. CODE § 25.362(g)(5).
Only the PUC can remove unaffiliated ERCOT board members for cause. 16 TEX.
ADMIN. CODE § 25.362(g)(5). ERCOT’s decisions to remove an unaffiliated board
member—or rule on a candidate’s qualifications—are subject to PUC approval. Id.
§ 25.362(g)(4). The PUC’s chair is an ex officio member of ERCOT’s board. PURA
§§ 39.151(g), (g)(1). All ERCOT board members are subject to conflict-of-interest
laws, and board meetings must be open to the public. Id. §§ 39.1511, 39.1512.
Finally, recent Legislatures have enlarged the PUC’s and Sunset
Commission’s oversight roles over ERCOT. See Act of May 13, 2013, 83rd Leg.,
ch. 170, § 1.08, 2013 Tex. Gen. Laws 725, 728–29 (codified at PURA § 39.151(d1)); Act of May 29, 2011, 82nd Leg., R.S., ch. 1232, § 1.09, 2011 Tex. Gen. Laws
3278, 3279–80 (codified at PURA §§ 39.151(n)–(n-1)).
C.

The court of appeals concluded that ERCOT was not a
governmental unit, even as it acknowledged that ERCOT functions
as an arm of the state.

Because of concerns about whether mandamus or interlocutory appeal was the
proper vehicle for challenging the trial court’s denial of its jurisdictional defenses,
ERCOT simultaneously filed an original proceeding and an interlocutory appeal.

11

ERCOT also sought a stay of trial-court proceedings. The court of appeals stayed
proceedings and consolidated the mandamus and the appeal.

After hearing

argument, the court of appeals conditionally granted mandamus relief.
The court of appeals first examined whether ERCOT was a “governmental
unit” entitled to pursue an interlocutory appeal. ERCOT v. Panda Power Generation
Infrastructure Fund, LLC (hereinafter, “Op.”), 552 S.W.3d 297, 306–09 (Tex.
App.—Dallas 2018, pet. filed); see also TEX. CIV. PRAC. & REM. CODE §
51.014(a)(8). The court noted that the Austin Court of Appeals’ HWY 3 decision
had previously concluded that ERCOT was not a governmental unit. The court
examined this Court’s UIW decision but concluded it did not alter ERCOT’s status
as a private entity. Thus, the court concluded that ERCOT was not a governmental
unit, that the court lacked jurisdiction over the appeal, and that dismissal of the
interlocutory appeal was appropriate. Id. at 309.
Notably, however, in the course of holding that ERCOT had sovereign
immunity, the court of appeals made several findings that are in tension with its
refusal to affirm ERCOT’s status as a governmental unit. For example, the court
recognized that ERCOT, like other governmental units, was funded with state
money: the system administration fee. That fee is “authorized by statute, set by the
PUC, collected pursuant to the State’s power, and intended to further a function for
the benefit of the public.” Id. at 315. It also noted that ERCOT’s oversight of

12

Texas’s electric grid is a critical governmental function intended by the Legislature.
Id. at 319.

13

SUMMARY OF THE ARGUMENT
ERCOT sought appellate relief through both an interlocutory appeal and an
original proceeding. The court of appeals, concluding that ERCOT was not a
governmental unit, dismissed ERCOT’s appeal but granted mandamus relief.
Subsequently, the trial court rendered a final judgment dismissing Panda’s claims.
ERCOT believes dismissal is the correct judgment and therefore does not challenge
it.
Despite the final judgment, from which it has perfected an appeal, Panda
purports to challenge the court of appeals’ grant of mandamus relief, asking this
Court to vacate an order directing dismissal long after the trial court’s plenary power
over its judgment complying with that order has expired. In the event this Court
concludes that Panda’s original proceeding is not consequently moot, ERCOT’s
conditional petition for review offers an alternative reason to deny mandamus while
affirming the court of appeals’ substantive conclusion: ERCOT’s status as a
governmental unit permits an interlocutory appeal complaining of the trial court’s
refusal to dismiss.
In the court of appeals, ERCOT recognized the possibility that it may be a
governmental unit under this Court’s precedent but did not press that conclusion.
Unsurprisingly, the court of appeals followed HWY 3 and held that ERCOT was not
a governmental unit. But ERCOT bears most of the indicia that this Court has
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determined correlate with governmental status. Most notably, ERCOT performs
utility regulation, a traditional governmental function, through the use of an essential
aspect of sovereign power, namely rulemaking. ERCOT is publicly funded. And it
exists exclusively at the behest of the Legislature and PUC. No other quasi-private
entity in Texas possesses all of these hallmarks. For these and other reasons,
ERCOT is a governmental unit.
If this Court takes up Panda’s original proceeding it should also grant this
petition, hold that ERCOT is a governmental unit, reverse the court of appeals’
judgment dismissing ERCOT’s appeal, and render judgment dismissing Panda’s
claims against ERCOT.
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ARGUMENT
The Dallas Court relied on HWY 3, in which the Austin Court of Appeals
applied this Court’s decision in LTTS Charter School, Inc. v. C2 Construction, Inc.,
342 S.W.3d 73 (Tex. 2011), to hold that ERCOT was not a governmental unit. Since
HWY 3 and LTTS, this Court has substantially refined the governmental-unit
analysis. There is little doubt now that ERCOT is a governmental unit.
Governmental-unit status does not require satisfaction of each factor
mentioned in LTTS. UIW, 518 S.W.3d at 910–11. More important, UIW held that
in determining whether an entity is an “organ of government,” an otherwise private
entity can be a governmental unit with respect to its performance of a “uniquely
governmental” role. Id. at 911. Finally, key assumptions underlying HWY 3—
including that ERCOT does not operate with public funds—are incorrect. Under
this Court’s cases and the governing law, ERCOT is a governmental unit.
I.

Courts must employ a functional analysis.
UIW’s test for governmental-unit status has two parts: first, the entity must

“be an institution, agency, or organ of government”; and second, it “must derive its
status and authority from the Constitution of Texas” or Texas statutes. Id. at 907
(internal quotation marks and ellipses omitted). UIW concerned whether a private
university’s police force was a governmental unit. Noting that a statute authorized
the university to operate that police force, the Court held that it “clearly derives its
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status and authority to commission and employ peace officers and operate a police
department from laws passed by the Legislature.” Id. at 909.
“The question,” therefore, was “whether [ERCOT] is an ‘institution, agency,
or organ of government.’” Id. “[A]n ‘organ of government’ is an entity that operates
as part of a larger governmental system.” Id. at 910. In concluding that the private
university’s police force constituted an organ of government, this Court focused on
several key indicators. Like the charter school in LTTS, the private university had
“the power to operate a police department like that of any city.” Id. That force was
required to “follow the same state-promulgated rules its public counterparts
follow[ed]” with regard to state-approval, licensure, and audits. Id. And the police
force had to “make certain records available for public review” under the Public
Information Act. Id. This Court also paid special attention to the fact that “law
enforcement is uniquely governmental.”

Id. at 911.

Thus, the fact that the

Legislature had given the private university this uniquely governmental power
“strongly indicate[d] that UIW is a governmental unit as to that function.” Id.
The Court concluded that UIW was a governmental unit as to its police
function despite the absence of indicia that had been present in LTTS—most notably
that the university’s police force lacked public funding. Id.
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II.

ERCOT is a governmental unit.
Like UIW, ERCOT’s authority derives from specific legislative command.

See PURA § 39.151. Therefore, as in UIW, the second prong of the governmentalunit test is satisfied. 518 S.W.3d at 909; see also Op. at 319 (holding that ERCOT
performs regulatory functions by statutory command); HWY 3, 462 S.W.3d at 209
(acknowledging that ERCOT “has been delegated great authority and powers by the
legislature”).
ERCOT is an institution, agency, or organ of government because it “operates
as part of a larger governmental system,” namely Texas’s electric-regulatory system
overseen by the PUC. ERCOT possesses perhaps the key aspect of sovereignty—
the power to make law. And it utilizes that power in a field of traditional state power:
utility regulation.
When the Legislature partially deregulated the electricity market, it
determined that an independent system operator, answerable only to the PUC, was
necessary to ensure the adequacy and reliability of Texas’s electric grid. See PURA
§§ 39.151(a), (d), (d-1). The PUC assigned ERCOT this critical regulatory role. As
the court of appeals recognized, “ERCOT is a necessary component of the
legislature’s electric utility industry regulatory scheme.” Op. at 315; see id. at 318–
19 (explaining ERCOT’s “regulatory responsibilities”). This function is uniquely
governmental. Arkansas Elec. Coop Corp. v. Arkansas Pub. Serv. Comm’n, 461
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U.S. 375, 377 (1983) (“[T]he regulation of utilities is one of the most important of
the functions traditionally associated with the police power of the States.”). Under
UIW, then, the devolution of this traditional governmental function to ERCOT
“strongly indicates that” ERCOT “is a governmental unit.” 518 S.W.3d at 911.
ERCOT has authority to make binding law, just like a state agency—and
unlike any mere private company. ERCOT exercises state rulemaking power,
delegated to it from the PUC, and its rules and “operating standards” bind
participants in the ERCOT market. PURA §§ 39.151(d), (i), (j); 16 TEX. ADMIN.
CODE § 25.362; PUC v. Constellation Energy Commodities Grp., Inc., 351 S.W.3d
588, 595 (Tex. App.—Austin 2011, pet. denied) (holding that ERCOT rules “have
the force and effect of statutes”).
Other indicia of governmental-unit status are also present. The PUC, a state
agency, has “complete,” line-item authority over ERCOT’s budget and may
therefore “approve, disapprove, or modify any item included in a proposed budget.”
PURA §§ 39.151(d), (d-1) (emphasis added). Like charter schools and private police
forces, moreover, ERCOT’s status depends on satisfying its overseers in state
government. The PUC has “complete authority” over its operations and may
decertify ERCOT if it concludes ERCOT has not adequately performed.

Id.

§ 39.151(d). And like the private police force in UIW, ERCOT is subject to
pervasive state audit powers. Id. §§ (d-3), (d-4). ERCOT, like most state agencies,
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is subject to open-meeting and conflict-of-interest provisions; unlike other private
companies, ERCOT is subject to Sunset review. Id. §§ 39.151(n), 39.1511, 39.1512.
Finally, UIW concluded that the private university’s police force was an
“organ of government” despite the absence of a critical indicator of governmental
status that had been present in LTTS: public funding. 518 S.W.3d at 910. But that
indicium is present here. As the court of appeals recognized, ERCOT is publicly
funded through a system administration fee “authorized by statute, set by the PUC,
collected pursuant to the State’s power, and intended to further a function for the
benefit of the public.” Op. at 315; see PURA § 39.151(e). The HWY 3 court
misconstrued this critical piece of the analysis. See 462 S.W.3d at 210–11 (“ERCOT
does not receive funding from the State . . . .”).
III.

HWY 3’s contrary conclusion is premised on irrelevant distinctions
between ERCOT and the LTTS charter school.
The court of appeals adopted HWY 3’s analysis. But HWY 3 was flawed. For

instance, as ERCOT notes above, the PUC has pervasive, line-item authority over
ERCOT’s budget. HWY 3 dismissed this level of control. Referring to a statute
permitting the PUC to set utilities’ rates, HWY 3 stated that the PUC’s control over
ERCOT’s budget was “not dissimilar from the financial oversight that the legislature
has exerted over utilities that are not considered governmental units.” 462 S.W.3d
at 210–11 (citing PURA § 36.001). This comparison misses the extent of the PUC’s
financial authority over ERCOT. No statute or rule allows the PUC to prohibit a
20

utility—or any other private company—from making individual expenditures, as the
PUC may do vis-à-vis ERCOT. The PUC’s control over ERCOT’s budget more
resembles the Legislature’s control over a state agency than the state’s control over
any private person.
Similarly, HWY 3 underestimated the importance of the Sunset-review
provision, dismissing it because it protected ERCOT from being “‘abolished’ under
the Texas Sunset Act.” 462 S.W.3d at 209 n.2 (citing PURA § 39.151(n)). But
protection from abolition is not evidence of non-governmental status. Numerous
governmental units are, like ERCOT, subject to review but free from abolition under
the Act. E.g., TEX. GOV’T CODE § 325.025(a) (providing that river authorities may
not be abolished).
The HWY 3 court also dismissed the PURA provision making ERCOT’s board
meetings open to the public, PURA § 39.1511, because that provision “does not
explicitly state that ERCOT is obligated to make its meetings public because it is a
part of the government,” 462 S.W.3d at 211 (emphasis added).

Yet private

companies are typically free from any such requirement. Thus, the Legislature made
ERCOT subject to a type of requirement reserved for governmental bodies, even if
it concluded that ERCOT should not be subject to the entirety of the Open Meetings
Act.
* * *
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ERCOT is a critical part of Texas’s electric-regulatory apparatus. It performs
a uniquely governmental role. Though organized as a nonprofit corporation, its
every aspect is subject to a level of state control unheard of in the private realm. The
PUC has plenary authority over ERCOT’s bylaws, budget, and revenue.

Its

activities—all performed at the State’s behest—are subject to the PUC’s unqualified
power to oversee and audit. It is funded with money collected using the State’s
police power.
Together, these facts establish that ERCOT is an organ of the State, which
funds and controls it, and to whose benefit its work inures. This status is confirmed
by the PUC’s legislatively authorized conferral of sovereign rulemaking authority
on ERCOT. ERCOT is a governmental unit, fully entitled to appeal a trial court’s
wrongful denial of its jurisdictional plea.
PRAYER
Only if this Court concludes that it has jurisdiction over Panda’s related
mandamus petition and that it will review the court of appeals’ holding that ERCOT
is entitled to sovereign immunity, ERCOT prays that this Court grant this conditional
petition for review, hold that ERCOT is a governmental unit, reverse the court of
appeals’ judgment dismissing ERCOT’s appeal, and render judgment dismissing
Panda’s claims against ERCOT. ERCOT prays for all other relief to which it may
be entitled.
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IN THE DISTRICT COURT

GRAYSON COUNTY, TEXAS

15th JUDICIAL DISTRICT

ORDER
Came on for consideration Defendant’s Motion for Reconsideration of ERCOT’s First
Plea to the Jurisdiction and Alternative Amended Jurisdictional Plea. Having considered the
Motion, the Plea, all responses, all replies, the evidence offered at the hearing
conducted on July 13, 2017, and the oral arguments of counsel made at the hearing,
the Court rules as follows:

ORDER DENYING ERCOT’S MOTION FOR RECONSIDERATION

12

Page 1

Defendant’s Motion for Reconsideration of this Court’s Order signed and
entered on April 17, 2017 is DENIED.
Defendant’s alternative motion setting forth a plea to the jurisdiction seeking
dismissal based on sovereign immunity is DENIED.
SIGNED this

day of July, 2017.

THE HONORABLE JAMES P. FALLON
FILED:

08/09/2017 3:14:27 PM
Kelly Ashmore

District Clerk
Grayson County, TX
By: Beshears, Chanda

16418588_3

ORDER DENYING ERCOT’S MOTION FOR RECONSIDERATION
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based on sovereign immunity and dismiss this case for lack
of jurisdiction.

Before Justices Francis, Lang, and Evans
I. FACTUAL AND PROCEDURAL CONTEXT
OPINION
Opinion by Justice Lang
*1 In this consolidated interlocutory appeal and
mandamus proceeding, we must decide whether
appellees/real parties in interest, a group of limited
liability companies 1 (collectively, “Panda”), are barred
from proceeding with claims of fraud, negligent
misrepresentation, and breach of fiduciary duty against
appellant/relator Electric Reliability Council of Texas,
Inc. (“ERCOT”) based on representations by ERCOT
respecting future demand for electric power in Texas. In
the trial court, ERCOT filed two pleas to the jurisdiction,
asserting Panda’s claims are barred because (1) the State’s
sovereign immunity extends to ERCOT as to this lawsuit
and (2) alternatively, the Public Utility Commission of
Texas (“PUC”) has exclusive jurisdiction over Panda’s
claims. The trial court denied those jurisdictional pleas.
In this Court, ERCOT asserts in two issues that the
trial court erred by denying its pleas to the jurisdiction.
Further, ERCOT contends this Court has appellate
jurisdiction over this case pursuant to section 51.014(a)(8)
of the Texas Civil Practice and Remedies Code, see TEX.
CIV. PRAC. & REM. CODE ANN. § 51.014(a)(8) (West
Supp. 2017), or, alternatively, mandamus jurisdiction
pursuant to Texas Government Code section 22.221(b),
see TEX. GOV'T CODE ANN. § 22.221(b) (West Supp.
2017).
We conclude this Court lacks jurisdiction as to ERCOT’s
interlocutory appeal, but has mandamus jurisdiction over
this case. Additionally, we decide in favor of ERCOT as to
the trial court’s denial of its plea to the jurisdiction based
on sovereign immunity. We need not reach ERCOT’s issue
respecting its plea to the jurisdiction based on exclusive
jurisdiction.
We dismiss ERCOT’s interlocutory appeal for lack of
jurisdiction. Further, we conditionally grant ERCOT’s
petition for writ of mandamus and direct the trial court to
vacate its order denying ERCOT’s plea to the jurisdiction

In 1999, the Texas Legislature enacted Chapter 39 of
the Texas Public Utility Regulatory Act (“PURA”) to
restructure the electric utility industry in Texas. See
TEX. UTIL. CODE ANN. §§ 39.001–.916 (West 2016).
Pursuant to PURA section 39.151, the PUC was required
to certify an “independent system operator” (“ISO”)
to, among other functions, “ensure the reliability and
adequacy of the regional electrical network.” See id. §
39.151(a)–(c). In 2001, the PUC certified ERCOT, a Texas
non-profit corporation, as the ISO.
*2 We quote Panda’s live petition at length because
it clearly identifies Panda’s position. Panda contended
in part (1) “[a]s part of its responsibilities as an ISO,
ERCOT publishes market data for use by those who
participate in the ERCOT market”; (2) in approximately
2011 and 2012, ERCOT “sponsored false and misleading
market reports describing capacity, demand, and reserves
in the ERCOT region” (the “CDRs”) and “broadcast[ ]
the false market information throughout the state” via
ERCOT’s website, ERCOT press releases, and “ERCOT
sponsored interviews with the press”; (3) additionally,
ERCOT representatives “confirmed” the “CDR results”
at presentations and meetings in Texas; (4) within the
ERCOT region, “the CDRs or similar reports form the
basis of investment analysis and drive the investment” as
to construction of new power plants; (5) Panda “relied on
[ERCOT’s] representations to build three power plants at
a cost of $2.2 billion”; (6) “[a]fter the investments were
irrevocably committed and after the power plants were
under construction, [ERCOT] admitted that its earlier
representations were false”; and (7) the consequences to
Panda were “devastating,” as the Panda entities “now sell
power into the grid ... at a fraction of the price they would
have enjoyed had the false market data been accurate.”
As described above, Panda asserted claims for fraud,
negligent misrepresentation, and breach of fiduciary duty.
Specifically, according to Panda, (1) “[t]he ERCOT
publications were made negligently or fraudulently” and/
or ERCOT “negligently or fraudulently failed to disclose
the falsity sooner than it did,” and (2) ERCOT owed
and breached “formal” and “informal” fiduciary duties
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to Panda “to act independently and competently in the
performance of its responsibilities as an ISO.” 2
ERCOT filed a general denial answer. Additionally,
approximately one year later, ERCOT filed its
jurisdictional plea based on exclusive jurisdiction
described above. Following a response by Panda and a
hearing, that plea to the jurisdiction was denied by the trial
court.
Several months later, ERCOT filed a “Motion
for Reconsideration of ERCOT’s First Plea to the
Jurisdiction and Alternative Amended Jurisdictional
Plea.” Therein, ERCOT contended in part that
sovereign immunity bars Panda’s claims because “an
entity exercising the government’s regulatory powers
shares its immunity with respect to that exercise.”
In support of its arguments, ERCOT cited, inter
alia, federal cases involving federal “self-regulatory
organizations” (“SROs”).
Panda filed a response in which it asserted in part “the law
is clear that ERCOT is not the type of entity entitled to the
protections of immunity because: (1) ERCOT is not a state
agency or political subdivision of the state; (2) ERCOT
does not perform state governmental functions; and (3)
even if ERCOT was deemed to perform a governmental
function, ERCOT has the sole discretion to determine
the content in the CDRs and other representations.”
Further, Panda contended (1) because “ERCOT’s CDR
preparation and other representations do not involve
quasi-judicial activities and are not regulatory,” the SRO
cases cited by ERCOT do not support immunity, and (2)
“[e]ven if preparing CDRs is a ‘regulatory’ activity,” it is
“not the sort of regulation at issue” in those SRO cases.
At the hearing on the motion, ERCOT argued in part
that it is designated to perform only “governmental
functions,” “performs no private functions,” and is “not
in any business other than doing what the PUC tells
ERCOT to do.” Further, ERCOT stated its plea to the
jurisdiction on sovereign immunity is based “solely on the
pleadings.” The trial court denied ERCOT’s motion for
reconsideration and alternative plea to the jurisdiction.
This consolidated interlocutory appeal and mandamus
proceeding timely followed. 3

II. ERCOT'S ISSUES
A. Applicable PURA Provisions and PUC Rules
Section 39.151 requires the PUC to “certify an
independent organization or organizations” to perform
the following functions:
(1) ensure access to the transmission and distribution
systems for all buyers and sellers of electricity on
nondiscriminatory terms;
(2) ensure the reliability and adequacy of the regional
electrical network;
(3) ensure that information relating to a customer’s
choice of retail electric provider is conveyed in a timely
manner to the persons who need that information; and
*3 (4) ensure that electricity production and delivery
are accurately accounted for among the generators and
wholesale buyers and sellers in the region.
UTIL. § 39.151(a), (c). “Independent organization”
means “an independent system operator or other
person that is sufficiently independent of any producer
or seller of electricity that its decisions will not
be unduly influenced by any producer or seller.”
Id. § 39.151(b). Further, the PUC “shall adopt and
enforce rules relating to the reliability of the regional
electrical network and accounting for the production and
delivery of electricity among generators and all other
market participants, or may delegate to an independent
organization responsibilities for establishing or enforcing
such rules.” Id. § 39.151(d). Pursuant to section 39.151(d),
Any such rules adopted by
an
independent
organization
and any enforcement actions
taken by the organization are
subject to commission oversight
and review. An independent
organization certified by the
commission is directly responsible
and accountable to the commission.
The commission has complete
authority to oversee and investigate
the organization’s finances, budget,
and operations as necessary
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to ensure the organization’s
accountability and to ensure that the
organization adequately performs
the organization’s functions and
duties.... The commission may
take appropriate action against
an
organization
that
does
not adequately perform the
organization’s functions or duties
or does not comply with this
section, including decertifying the
organization or assessing an
administrative penalty against the
organization.
Id.
After approving the budget of the certified ISO, 4 the
commission shall “authorize the organization to charge
to wholesale buyers and sellers a system administration
fee, within a range determined by the commission,
that is reasonable and competitively neutral to fund
the independent organization’s approved budget” and
“require the organization to closely match actual revenues
generated by the fee and other sources of revenue with
revenue necessary to fund the budget, taking into account
the effect of a fee change on market participants and
consumers, to ensure that the budget year does not end
with surplus or insufficient funds.” Id. § 39.151(e).
*4 Additionally, (1) to maintain certification under
section 39.151, the ISO’s governing body must be
composed of persons specified by that section 5 and
selected in accordance with formal bylaws or protocols
of the organization that are approved by the PUC and
“reflect the input of the commission,” id. § 39.151(g);
(2) the certified ISO “is subject to review under Chapter
325, Government Code (Texas Sunset Act), but is not
abolished under that chapter,” id. § 39.151(n); and (3)
with limited exceptions, 6 meetings of the ISO’s governing
body or a subcommittee that includes a member of the
governing body must be open to the public, see id. §
39.1511.
Among the rules adopted by the PUC regarding ERCOT’s
operations is section 25.505 of title 16 of the Texas
Administrative Code, titled “Resource Adequacy in the
Electric Reliability Council of Texas Power Region.” 16
TEX. ADMIN. CODE § 25.505 (West, Westlaw through

April 16, 2018). That section’s stated purpose is “to
prescribe mechanisms that [ERCOT] shall establish to
provide for resource adequacy in the energy-only market
design that applies to the ERCOT power region.” 7
Id. § 25.505(a). Those mechanisms “are intended to
encourage market participants to build and maintain a
mix of resources that sustain adequate supply of electric
service in the ERCOT power region.” Id. The provisions
of section 25.505 require ERCOT to publish certain
specified information. 8 Id. § 25.505(c)–(g). Further,
administrative code section 25.362(i)(2) requires ERCOT
to file an annual “operations report and plan” that
contains, among other things, (1) “[a] summary of
transmission planning and generation interconnection
activities and the most recent report on capacity,
demand and reserves”; (2) “[i]dentification of existing
and potential transmission constraints, and the need for
additional transmission, generation or demand response
resources within the ERCOT region”; and (3) “projections
of changes in demand, the capability of generation,
energy storage, and demand response resources, projected
reserve margins, alternatives for meeting system needs,
and recommendations for meeting system needs.” Id.
§ 25.362(i)(2). “The commission may initiate a review
of the plan, at its discretion.” Id. Additionally, section
25.361(b) of the administrative code states ERCOT shall,
among other functions, (1) “administer, on a daily basis,
the operational and market functions of the ERCOT
system”; (2) “maintain the reliability and security of
the ERCOT region’s electrical network, including the
instantaneous balancing of ERCOT generation and load
and monitoring the adequacy of resources to meet
demand”; and (3) “disseminate information relating to
market operations, market prices, and the availability of
services, in accordance with this chapter, [PUC] orders,
and the ERCOT rules.” Id. § 25.361(b).

B. This Court’s Jurisdiction
1. Applicable Law
*5 [1] [2] Subject matter jurisdiction “is essential to a
court’s power to decide a case” and “presents a question
of law.” City of Houston v. Rhule, 417 S.W.3d 440, 442
(Tex. 2013). All courts bear the affirmative obligation “to
ascertain that subject matter jurisdiction exists regardless
of whether the parties have questioned it.” Id.
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2017) (hereinafter “UIW”), the supreme court “held
[3] [4] [5] “Unless a statute authorizes an interlocutory that an unambiguously private entity that performed a
appeal, appellate courts generally only have jurisdiction
traditionally governmental function was a ‘governmental
over final judgments.” CMH Homes v. Perez, 340 S.W.3d
unit’ as to that function.” According to ERCOT, “[UIW’s]
444, 447 (Tex. 2011). Section 51.014(a)(8) of the civil
novel functional approach to governmental-unit status
practice and remedies code authorizes an appeal from
may bear on how this Court views ERCOT, given its
an order that “grants or denies a plea to the jurisdiction
arguments that it performs a uniquely governmental
by a governmental unit as that term is defined in
function in regulating the electric grid and aspects of the
Section 101.001.” CIV. PRAC. & REM. § 51.014(a)(8).
electricity market.”
In construing a statute, “[o]ur primary objective is to
determine the Legislature’s intent which, when possible,
Panda asserts that because ERCOT “is not” and “does
we discern from the plain meaning of the words chosen.”
not claim to be” a governmental unit for purposes of
State v. Shumake, 199 S.W.3d 279, 284 (Tex. 2006).
section 51.014(a)(8), this Court “should dismiss ERCOT’s
Further, we strictly construe section 51.014(a) as “a
appeal and assess the issues presented under traditional
narrow exception to the general rule that only final
mandamus standards alone.” 9 Further, Panda argues
judgments are appealable.” Tex. A & M Univ. Sys. v.
UIW “did not change the law on how determinations
Koseoglu, 233 S.W.3d 835, 841 (Tex. 2007).
[respecting section 101.001(3) ] are to be made,” but rather
Section 101.001(3) of the civil practice and remedies code
defines “governmental unit” as “(A) this state and all the
several agencies of government that collectively constitute
the government of this state, including other agencies
bearing different designations, and all departments,
bureaus, boards, commissions, offices, agencies, councils,
and courts; (B) a political subdivision of this state ...;
(C) an emergency service organization; and (D) any other
institution, agency, or organ of government the status and
authority of which are derived from the Constitution of
Texas or from laws passed by the legislature under the
constitution.” CIV. PRAC. & REM. § 101.001(3).

2. Application of Law to Facts
[6] As a threshold matter, we begin by addressing
this Court’s jurisdiction. ERCOT asserts that “because
it implicates this Court’s jurisdiction, the question of
whether ERCOT is a governmental unit—and may thus
take an interlocutory appeal—is one that this Court could
—and perhaps must—examine on its own.” ERCOT
acknowledges that in a prior case in the Third District
Court of Appeals in Austin, it specifically argued, and the
court of appeals concluded, that it is not a governmental
unit for purposes of an interlocutory appeal pursuant
to section 51.014(a)(8). See HWY 3 MHP, LLC v.
Elec. Reliability Council of Tex., 462 S.W.3d 204, 212
(Tex. App.—Austin 2015, no pet.). However, ERCOT
asserts that in a more recent case, University of the
Incarnate Word v. Redus, 518 S.W.3d 905, 911 (Tex.

“analyzed this issue just like the Austin Court did in HWY
3 ... and reached a different result on the specific facts of
the entity before it.”
*6 In HWY 3, ERCOT sued an electricity provider,
HWY 3, for breach of contract. See 462 S.W.3d at 206.
HWY 3 filed a breach of contract counterclaim against
ERCOT. Id. In response, ERCOT filed a plea to the
jurisdiction asserting the PUC had exclusive jurisdiction
as to HWY 3’s claim and HWY 3 had failed to exhaust
its administrative remedies. Id. The trial court granted
ERCOT’s plea to the jurisdiction and HWY 3 filed an
interlocutory appeal pursuant to section 51.014(a)(8).
Id. On appeal, ERCOT argued in part that the court
of appeals lacked jurisdiction because ERCOT is not a
“governmental unit” pursuant to section 101.001(3). Id. at
207.
In its analysis, the court of appeals cited LTTS Charter
School, Inc. v. C2 Construction, Inc., 342 S.W.3d 73
(Tex. 2011) (concluding open-enrollment charter school is
“governmental unit” for purposes of section 51.014(a)(8)).
Specifically, the court of appeals stated in part,
Unquestionably,
the
statutory
provisions relied on by HWY
3 demonstrate ERCOT has been
delegated great authority and
powers by the legislature and
that it is a highly regulated
entity. However, there are other
circumstances
in
which
the
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legislature exercises great regulatory
oversight over organizations and
also bestows power on them,
but those organizations do not
necessarily qualify as governmental
units. Accordingly, when deciding
whether ERCOT should be
considered a governmental unit, we
must also consider the other factors
addressed by the supreme court in its
analysis in LTTS Charter School.
HWY 3, 462 S.W.3d at 209 (citations omitted). Then, the
court of appeals reasoned as follows: (1) “the legislature’s
decision to designate an entity like ERCOT as an
‘independent organization’ rather than as an agency or
by a similar title is some support for the idea that
the legislature did not intend for ERCOT to be a
governmental unit”; (2) while “charter schools operate
parallel to and alternatively to governmental units,”
ERCOT “is not fulfilling the same role that a government
agency is performing and has not been statutorily defined
as being a part of a governmental unit”; (3) unlike a
charter school, ERCOT “is not statutorily entitled to any
services or benefits that a typical governmental unit might
receive” and “does not receive funding from the State”;
(4) although the PUC has “oversight over” ERCOT’s
budget, “this type of regulatory control is not dissimilar
from the financial oversight that the legislature has exerted
over utilities that are not considered governmental units”;
(5) while various statutes “expressly equate[ ]” openenrollment charter schools with governmental entities, a
statutory provision allowing ERCOT to take advantage
of computer-network security of a government agency
“expressly states that the service is being offered to entities
that are not state agencies, which is some indication that
the legislature did not intend for ERCOT to qualify as
a governmental unit”; and (6) although a provision of
PURA requires ERCOT’s meetings to “be open to the
public,” that provision “does not explicitly state that
ERCOT is obligated to make its meetings public because
it is a part of the government or expressly subject ERCOT
to all of the requirements of the Open Meetings Act,”
nor does the Open Meetings Act “include independent
organizations like ERCOT within its purview.” Id. at 209–
11. The court of appeals concluded “[f]or all of these
reasons, particularly in light of the analysis from LTTS
Charter School,” ERCOT is not a “governmental unit”
for purposes of an interlocutory appeal under section
51.014(a)(8). Id. at 212.

*7 UIW involved a lawsuit by the parents of a deceased
student against a private university, UIW, arising out of
the use of deadly force by the university’s state-authorized
police department. See 518 S.W.3d at 906. UIW asserted a
plea to the jurisdiction based on governmental immunity,
which was denied by the trial court. Id. UIW filed an
interlocutory appeal pursuant to section 51.014(a)(8) in
which it contended in part that although it “does not
claim to be a governmental unit generally,” it “is a
governmental unit when defending the actions of its police
department” because its “status and authority” to “create
a law enforcement agency or police department” arise
from laws passed by the legislature that allow private
universities to commission and deploy peace officers to
enforce criminal laws. Id. at 906–07. The court of appeals
disagreed and dismissed the appeal. Id. However, the
supreme court reversed the court of appeals.
In the supreme court, UIW complained that the court of
appeals “missed the mark” because it “focused on whether
UIW is part of the public-education system instead of on
whether UIW’s police department is part of Texas’s lawenforcement system.” Id. at 908. The supreme court stated
in part,
Our case law confirms that the question here is whether
UIW’s campus police department is part of a larger
governmental system and provides a framework for
answering that question. In LTTS Charter School,
we concluded that a private charter school was an
“institution, agency or organ of government” based on
a legislative scheme that made private charter schools
part of the Texas public-education system. Many of the
same indicators of governmental-unit status present in
LTTS Charter School are present here.
Id. at 910 (citations omitted). The supreme court reasoned
(1) the legislature “granted charter schools all of the
powers and privileges of public schools” and “here
it has given UIW the power to operate a police
department like that of any city”; (2) like a charter
school, “UIW must follow the same state-promulgated
rules its public counterparts follow”; (3) “like state
and local law-enforcement agencies, UIW must make
certain records available for public review because UIW’s
police department is a governmental entity under the
Public Information Act”; and (4) although the legislature
“has not granted private universities immunity from
liability generally, as they did charter schools,” the
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legislature “has granted limited immunity to private
universities when their officers act pursuant to mutual
assistance agreements with local police departments.” Id.
However, the supreme court observed, “the indicators
of governmental-unit status present in LTTS Charter
School do not precisely match those present here”
because (1) unlike charter schools, “UIW lacks public
funding”; (2) “the Legislature does not consider UIW
a governmental entity under the Government Code and
Local Government Code provisions relating to property
held in trust and competitive bidding”; and (3) “the
Legislature’s intended role for private universities in
public law enforcement is less clear than its express
inclusion of open-enrollment charter schools in the publicschool system.” Id. Then, the supreme court concluded,
Nevertheless, the Legislature has
authorized UIW to enforce state
and local law using the same
resource municipalities and the State
use to enforce law: commissioned
peace officers. UIW’s officers have
the same powers, privileges, and
immunities as other peace officers.
Because law enforcement is uniquely
governmental, the function the
Legislature has authorized UIW to
perform and the way the Legislature
has authorized UIW to perform
it strongly indicate that UIW is
a governmental unit as to that
function.
Id. at 911 (citations omitted). 10
*8 In the case before us, ERCOT does not explain or
describe how the analytical framework applied in UIW
differs from that in HWY 3 or would effect a different
outcome than in HWY 3. Further, as described above,
the analyses in UIW and HWY 3 were based on the
same authority, i.e., LTTS Charter School, and show
similar factors were considered in each case, including the
“function” of the private entities in question. See HWY
3, 462 S.W.3d at 210 (contrasting ERCOT with private
entities in LTTS Charter School that “operate parallel
to and alternatively to governmental units”). Based on
the reasoning of HWY 3, we conclude ERCOT is not
a “governmental unit” for purposes of an interlocutory
appeal pursuant to section 51.014(a)(8). See HWY 3,
462 S.W.3d at 209–12; see also CIV. PRAC. & REM.

§ 51.014(a)(8). Consequently, this Court does not have
jurisdiction over ERCOT’s interlocutory appeal. See
CMH Homes, 340 S.W.3d at 447. We dismiss ERCOT’s
interlocutory appeal for lack of jurisdiction.

C. Mandamus Review of
ERCOT’s Plea to the Jurisdiction
1. Standard of Review
[7]
[8] Mandamus is “an extraordinary remedy, not
issued as a matter of right, but at the discretion of the
court.” In re Prudential Ins. Co. of Am., 148 S.W.3d
124, 138 (Tex. 2004) (orig. proceeding). Intermediate
appellate courts in Texas have authority to issue writs of
mandamus “agreeable to the principles of law regulating
those writs” against district court judges in the appellate
courts' respective districts. GOV'T § 22.221(b). In cases
where an interlocutory appeal is available, mandamus
relief is generally not appropriate. See In re McAllen
Med. Ctr., Inc., 275 S.W.3d 458, 474 (Tex. 2008) (orig.
proceeding).
[9] [10] [11] To be entitled to mandamus relief, a relator
must show both that the trial court clearly abused its
discretion and that relator has no adequate appellate
remedy. Prudential, 148 S.W.3d at 135–36. A trial court
abuses its discretion when it fails to analyze or apply
the law correctly. See, e.g., In re Columbia Med. Ctr.
of Las Colinas, 306 S.W.3d 246, 248 (Tex. 2010) (orig.
proceeding). “This principle applies even when the law is
unsettled.” In re J.B. Hunt Transport, Inc., 492 S.W.3d
287, 294 (Tex. 2016) (orig. proceeding).
[12] [13] A plea to the jurisdiction challenges the trial
court’s authority to determine the subject matter of a
specific cause of action. Bland Indep. Sch. Dist. v. Blue,
34 S.W.3d 547, 554 (Tex. 2000). Whether a trial court
has subject matter jurisdiction is a question of law and
is reviewed de novo. Tex. Dep't of Parks & Wildlife v.
Miranda, 133 S.W.3d 217, 226 (Tex. 2004). In performing
this review, an appellate court does not look to the merits
of the case, but considers only the pleadings and evidence
relevant to the jurisdictional inquiry. Blue, 34 S.W.3d at
554–55.
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2. Applicable Law
[14] “Sovereign immunity implicates a trial court’s
jurisdiction, and, when it applies, precludes suit against
a governmental entity.” Patel v. Tex. Dep't of Licensing
& Regulation, 469 S.W.3d 69, 75 (Tex. 2015). The
justification for the doctrine of sovereign immunity has
evolved from the “feudal fiction that [t]he King can
do no wrong” to “accord[ing] States the dignity that
is consistent with their status as sovereign entities”
to “protect[ing] the public treasury.” Wasson Interests,
Ltd. v. City of Jacksonville, 489 S.W.3d 427, 431–32
(Tex. 2016). “Regardless of which justification is most
compelling, however, it is firmly established that ‘an
important purpose [of sovereign immunity] is pragmatic:
to shield the public from the costs and consequences of
improvident actions of their governments.’ ” Id. at 432
(quoting Tooke v. City of Mexia, 197 S.W.3d 325, 332
(Tex. 2006)); see also Brown & Gay Eng'g, Inc. v. Olivares,
461 S.W.3d 117, 121 (Tex. 2015) (doctrine of sovereign
immunity “protects the public as a whole by preventing
potential disruptions of key government services that
could occur when government funds are unexpectedly
and substantially diverted by litigation” and “preserves
separation-of-powers principles” by “recogniz[ing] that
the Legislature has the responsibility to determine how
these public funds will be spent”).

[18] We begin with ERCOT’s second issue, in which
it contends the trial court abused its discretion by
denying ERCOT’s alternative amended plea to the
jurisdiction because “ERCOT, which oversees the
operation of the electric transmission network and
administers the wholesale electricity market pursuant to
grants of power from the Legislature and PUC, [has]
sovereign immunity from suits when it exercises those
delegated powers.” According to ERCOT, (1) it is “a
quasi-governmental regulator, performing an essential
public service”; (2) “[i]n highly analogous circumstances,
federal courts have confirmed the immunity of quasigovernmental regulatory authorities”; (3) “sovereign
immunity’s justifications apply to ERCOT”; and (4)
although the supreme court held in Brown & Gay
that “independent contractors generally lack sovereign
immunity where they exercise discretion over the work
they perform,” that rule does not apply to ERCOT
because it is not an independent contractor.

Panda responds in part that “a non-governmental, nonprofit corporation that receives no taxpayer dollars and
retains discretion over its day-to-day operations” should
not enjoy sovereign immunity. Specifically, according to
Panda, (1) Brown & Gay established “the controlling
standard” for “the limited circumstances in which the
State’s immunity extends to a private company like
ERCOT”; (2) pursuant to Brown & Gay, “the State’s
immunity does not extend to private companies exercising
*9 [15] [16] [17] “Sovereign immunity is a common- independent discretion”; (3) because “there is no dispute
here that ERCOT was exercising discretion when it
law creation and ‘it remains the judiciary’s responsibility
misrepresented the state of electricity markets,” the trial
to define the boundaries of the ... doctrine and to
court properly rejected ERCOT’s immunity position; (4)
determine under what circumstances sovereign immunity
“ERCOT’s doctrinal arguments do not justify extending
exists in the first instance.’ ” Brown & Gay, 461 S.W.3d
immunity here,” but rather “point the other way”;
at 122 (quoting Reata Constr. Corp. v. City of Dallas,
(5) the SRO cases cited by ERCOT are “irrelevant
197 S.W.3d 371, 375 (Tex. 2006)). “To determine whether
and inapposite” because those cases “arise from the
an entity is immune, courts should rely not on [civil
uniquely federal ‘absolute immunity’ doctrine, which has
practice and remedies code section 101.001(3)’s] definition
no bearing on sovereign immunity under Texas law”; and
of governmental unit, ... but on the ‘nature and purposes’
(6) even if federal absolute immunity were relevant, this
of sovereign immunity.” UIW, 518 S.W.3d at 911 (citing
case “does not arise from the exercise of a function that
Wasson, 489 S.W.3d at 432). “In short, whether an entity
would be protected by absolute immunity.”
is entitled to an interlocutory appeal and whether an
entity has sovereign immunity are separate questions with
In its reply brief in this Court, ERCOT asserts in
separate analytical frameworks.” Id.
part (1) the Texas Legislature “created the ISO role
as a key regulatory component of the restructured
electrical market”; (2) “ERCOT underwent a number
3. Application of Law to Facts
of financial, organizational, structural, and functional
changes because of its appointment as ISO”; (3)
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“unlike any other corporation in Texas, [ERCOT]
exclusively performs statutory functions,” among which
are “mak[ing] binding rules that have the force of statute”;
(4) Brown & Gay’s holding does not govern this case
because ERCOT is not an independent contractor, but
rather “acts as the government” (emphasis original); (5)
“ERCOT’s analogy to SRO immunity is apt because
the logic, legal principles, and governmental purposes
favoring protection of federal SROs apply equally to
ERCOT”; and (6) ERCOT’s publication of the CDRs
furthers ERCOT’s “regulatory mission” and therefore is
protected by SRO immunity.
*10 Following oral submission before this Court, both
sides filed post-submission letter briefs. Therein, ERCOT
contends in part (1) “ERCOT’s role is defined not by a
contract with the State of Texas, but by a statute that
lays out, in meticulous detail, ERCOT’s responsibilities
and powers” (emphasis original); (2) “[a]s Panda’s
counsel admitted at argument, ERCOT is authorized
to perform no functions other than those given it by
the Legislature and PUC”; and (3) ERCOT “exclusively
performs governmental, regulatory functions” (emphasis
original). Panda asserts in part (1) “HWY 3 forecloses any
suggestion that ERCOT is entitled to the immunity that
is sometimes enjoyed by governmental units—because it
is not even that”; (2) “[a]s a result, the immunity inquiry
is controlled by Brown & Gay”; and (3) “[t]hat ERCOT’s
general responsibilities arise from a statute does not the
change the analysis.”
In Brown & Gay, a private engineering firm, Brown &
Gay, contracted with a governmental unit, the Fort Bend
County Toll Road Authority, to design and construct a
roadway. See 461 S.W.3d at 119. Under the contract,
the Authority delegated the responsibility of designing
road signs and traffic layouts to Brown & Gay, subject
to approval by the Authority’s board of directors. Id.
Brown & Gay was contractually responsible for furnishing
the necessary equipment and personnel to perform its
duties and was required to maintain insurance for the
project. Id. Subsequently, relatives of a motorist killed
while driving on the roadway sued Brown & Gay for
negligence in carrying out its responsibilities in the design
and installation of signs and other traffic-control devices.
Id. Brown & Gay filed a plea to the jurisdiction seeking
the same sovereign immunity protection the governmental
unit would enjoy had it performed the work itself. Id.
The trial court granted the plea, but the court of appeals

reversed, holding the firm was not immune from suit.
Id. The supreme court affirmed the court of appeals’s
judgment. Id.
In its analysis, the supreme court observed that the
benefits of sovereign immunity come with “a significant
cost,” i.e., “in shield[ing] the public from the costs
and consequences of improvident actions of their
governments, sovereign immunity places the burden of
shouldering those costs and consequences on injured
individuals.” Id. at 121–22. Then, that court addressed
the parties' arguments in light of the doctrine’s underlying
purposes. Id. at 123–30.
First, as to “the general purpose of protecting the public
fisc,” Brown & Gay argued that while its exposure to
defense costs and a money judgment would not affect
the project’s cost to the government, “the increased costs
generally associated with contractors' litigation exposure
will be passed on to the government, resulting in higher
contract prices and government expense.” Id. at 123. In
rejecting that argument, the supreme court stated that
Brown & Gay “ignores the many factors at play within
the highly competitive world of government-contract
bidding” and “disregards the fact that private companies
can and do manage their risk exposure by obtaining
insurance, as Brown & Gay did in this case.” Id. Further,
that court reasoned in part,
Sovereign immunity has never been defended as a
mechanism to avoid any and all increases in public
expenditures. Rather, it was designed to guard against
the “unforeseen expenditures” associated with the
governments defending lawsuits and paying judgments
“that could hamper government functions” by diverting
funds from their allocated purposes. Immunizing a
private contractor in no way furthers this rationale.
Even if holding a private party liable for its own
improvident actions in performing a government
contract indirectly leads to higher overall costs to
government entities in engaging private contractors,
those costs will be reflected in the negotiated contract
price. This allows the government to plan spending on
the project with reasonable accuracy.
*11 By contrast, ... the costs associated with a potential
lawsuit cannot be anticipated at the project’s outset.
Litigation against the government therefore disrupts
the government’s allocation of funds on the back end,
when the only option may be to divert money previously
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earmarked for another purpose. It is this diversion
—and the associated risk of disrupting government
services—that sovereign immunity addresses.
Id. at 123–24 (citations omitted).
Next, the supreme court addressed the “government’s
right to control” as a factor in the extension of immunity
to private companies. Id. at 124. That court observed
that in a prior case involving a private company that
contracted with a Kansas governmental entity, it stated,
While sovereign immunity protects
the activities of government entities,
no sovereign is entitled to extend
that protection ad infinitum through
nothing more than private contracts.
[The private entity] is not entitled
to sovereign immunity unless it can
demonstrate its actions were actions
of the Kansas government, executed
subject to the control of [the system].
Id. (quoting K.D.F. v. Rex, 878 S.W.2d 589, 597 (Tex.
1994)). Further, the supreme court stated that “[i]n turn,
we held that another private company that ‘operate[d]
solely upon the direction of [the system]’ and ‘exercise[d]
no discretion in its activities’ was indistinguishable from
the system, such that ‘a lawsuit against one [wa]s a lawsuit
against the other.’ ” Id. (quoting K.D.F., 878 S.W.2d
at 597). Then, the supreme court observed that as to
Brown & Gay, the government’s “right to control” is
“utterly absent here.” That court concluded, “We need
not establish today whether some degree of control by
the government would extend its immunity protection
to a private party; we hold only that no control is
determinative.” Id. at 126.
Additionally, the supreme court rejected arguments by
Brown & Gay that (1) “justifications for qualified and
official immunity” support the extension of sovereign
immunity to government contractors and (2) “declining to
extend sovereign immunity to contractors like Brown &
Gay will make it difficult for the government to engage
talented private parties fearful of personal liability.” Id. at
128–29. As to the first of those arguments, the supreme
court stated (1) qualified immunity is a federal doctrine
that is similar to the Texas common-law defense of official
immunity; (2) official immunity is an affirmative defense
that must be pled and proved by the party asserting

it; (3) Brown & Gay has not “pled or argued that the
elements of the defense are satisfied here,” but rather
“[i]nstead argues it is entitled to the same immunity the
government itself enjoys”; and (4) “the policies underlying
official and qualified immunity are simply irrelevant
to that contention.” Id. Further, the supreme court
stated Brown & Gay’s second argument “ignores the
countervailing considerations that make contracting with
the government attractive, not the least of which is lack of
concern about the government’s ability to pay.” Id. at 129.
Then, the supreme court concluded, “We decline to extend
sovereign immunity to private contractors based solely on
the nature of the contractors' work when the very rationale
for the doctrine provides no support for doing so.” 11 Id.
*12 In the case before us, Panda argues Brown & Gay
“establishes the analytical framework for assessing a
private entity’s immunity claims,” regardless of whether
the private entity is a government contractor. According
to Panda, (1) there is no basis for restricting the holding
in Brown & Gay to private contractors and (2) the opinion
“speaks in far broader terms.”
ERCOT asserts Brown & Gay is inapplicable in this case
because (1) unlike this case, Brown & Gay “was concerned
with a contractual relationship between a company and
the government”; (2) the supreme court “never held that
its rule regarding discretion applied outside the context of
independent contractors”; and (3) unlike an independent
contractor, ERCOT conducts no business other than the
functions it performs “at the legislature’s and PUC’s
behest” and does not market its services to any other use.
Although the supreme court’s opinion in Brown & Gay
is silent as to whether it is limited to independent
contractors, the analysis and rationale of the opinion are
based primarily on the specific context of government
contracting. For example, as described above, the supreme
court stated (1) Brown & Gay’s argument respecting the
“public fisc” “ignores the many factors at play within
the highly competitive world of government-contract
bidding” and (2) “[e]ven if holding a private party
liable for its own improvident actions in performing
a government contract indirectly leads to higher
overall costs to government entities in engaging private
contractors, those costs will be reflected in the negotiated
contract price,” which “allows the government to plan
spending on the project with reasonable accuracy.”
Id. at 123. Further, the statements from K.D.F. relied
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upon by the supreme court pertained to the question
of whether a sovereign is entitled to extend immunity
protection “ad infinitum through nothing more than
private contracts.” Id. at 124 (quoting K.D.F., 878 S.W.2d
at 597). Additionally, (1) as to Brown & Gay’s argument
that declining to extend sovereign immunity would make
it difficult for the government to engage talented private
parties, the supreme court stated that argument “ignores
the countervailing considerations that make contracting
with the government attractive, not the least of which is
lack of concern about the government’s ability to pay,”
and (2) the supreme court’s conclusion was stated as
follows: “We decline to extend sovereign immunity to
private contractors based solely on the nature of the
contractors' work when the very rationale for the doctrine
provides no support for doing so.” Id. at 129.
By contrast, in the case before us, considerations
respecting competitive government-contract bidding,
negotiation of a contract price, and the financial appeal
of contracting with the government versus a private entity
are not relevant. Further, rather than involving “nothing
more than private contracts,” the case before us involves
an entity that exclusively performs functions assigned
by the legislature and the PUC and does not market
its services to any other use. Because the considerations
underlying the analysis and rationale of Brown & Gay are
inapplicable to ERCOT, we conclude Brown & Gay does
not preclude immunity in this case.
As described above, to determine whether an entity is
immune, courts should rely on “the ‘nature and purposes’
of sovereign immunity.” UIW, 518 S.W.3d at 911 (citing
Wasson, 489 S.W.3d at 432); see also id. (whether an entity
is entitled to sovereign immunity and whether an entity
is a “governmental unit” for purposes of an interlocutory
appeal “are separate questions with separate analytical
frameworks”). In its consolidated brief in this Court,
ERCOT asserts in part,
*13 The Supreme Court has
recognized three bases for sovereign
immunity, each of which applies
to ERCOT. First, immunity
protects the public fisc. ERCOT
is funded by a Fee that is
authorized by the Legislature
pursuant to its police power
and paid, ultimately, by electricity
consumers. Second, separation-

of-powers
requires
ERCOT’s
immunity. The Legislature has
decreed that the PUC, not the
courts, decides when and how
much money ERCOT spends,
how it operates, and whether it
has underperformed or abused its
power. Third, immunity would
protect critical government services.
Public policy and economic
necessity demand that the Texas
electric grid continue to function;
the PUC appointed ERCOT as the
operator of this grid. Money that has
been designated for these essential
regulatory purposes, if diverted
to pay private litigants, would
defeat the Legislature’s mission to
protect the electric market and its
consumers.
Panda contends the nature and purposes of immunity
“do not justify creating a new exception for ERCOT.”
Specifically, according to Panda, (1) ERCOT “does not
receive any funding from the State” and therefore “state
funds are not implicated by this lawsuit” (emphasis
original); (2) “ERCOT’s separation of powers argument
fails for the same reasons” because “[t]o the extent
this principle is relevant to immunity, the focus is on
‘the Legislature’s prerogative to allocate tax dollars’
” (quoting Brown & Gay, 461 S.W.3d at 121); and
(3) “a judgment against ERCOT will not hamper any
government function” because “ERCOT would simply
have an obligation to pay whatever amount is not covered
by insurance, like any other judgment debtor,” and “in the
most extreme scenario, the PUC would simply decertify
ERCOT, appoint a new ISO, and oversee the efficient
transfer of responsibilities.”
As stated by the supreme court, the doctrine of sovereign
immunity “protects the public as a whole by preventing
potential disruptions of key government services that
could occur when government funds are unexpectedly
and substantially diverted by litigation” and “preserves
separation-of-powers principles” by “recogniz[ing] that
the Legislature has the responsibility to determine how
these public funds will be spent.” Brown & Gay, 461
S.W.3d at 121. Section 39.151(e) requires the PUC
to “authorize the organization to charge to wholesale

WESTl.AW © 2018 Thomson Reuters. No claim to original U.S. Government Works.

11

Electric Reliability Council of Texas, Inc. v. Panda Power..., --- S.W.3d ---- (2018)

buyers and sellers a system administration fee, within a
range determined by the commission, that is reasonable
and competitively neutral to fund the independent
organization’s approved budget.” UTIL. § 39.151(e).
Although not a “tax,” the system administration fee is
authorized by statute, set by the PUC, collected pursuant
to the State’s power, and intended to further a function
for the benefit of the public. See id. Therefore, to the
extent Panda contends this case does not present fiscal
implications pertinent to the sovereign immunity analysis,
we disagree. See id.; see also Tooke, 197 S.W.3d at 332
(stating sovereign immunity’s purpose is “to shield the
public from the costs and consequences of improvident
actions of their governments”). Additionally, as to
separation-of-powers principles, section 39.151 shows the
legislature intended that determinations respecting system
administration fees and ERCOT’s fiscal matters, as well
as any potential disciplinary matters or decertification,
should be made by the PUC rather than the courts. UTIL.
§ 39.151(d)–(e). Further, as the certified ISO provided
for in section 39.151, ERCOT is a necessary component
of the legislature’s electric utility industry regulatory
scheme. See id. § 39.151(a). A substantial judgment in this
case could necessitate a potentially disruptive diversion
of ERCOT’s resources or a decertification of ERCOT
not otherwise intended by the PUC. See Brown & Gay,
461 S.W.3d at 124 (sovereign immunity is intended to
address diversion of funds allocated by government “and
the associated risk of disrupting government services”).
Therefore, extending sovereign immunity to ERCOT in
this case would serve that doctrine’s nature and purposes.
See UIW, 518 S.W.3d at 911.
*14 Additionally, the extension of sovereign immunity in
this case is consistent with the underlying principles and
reasoning of federal cases involving SROs. Under federal
law, SROs are certain private organizations authorized
by Congress to “promulgate and enforce rules” governing
their members. See DL Capital Grp., LLC v. Nasdaq
Stock Mkt., Inc., 409 F.3d 93, 95 (2d Cir. 2005); see
also S.C. Pub. Serv. Auth. v. Fed. Energy Regulatory
Comm'n, 762 F.3d 41, 51 (D.C. Cir. 2014) (describing
North American Electric Reliability Corporation as “the
[electric] industry’s self-regulatory organization” pursuant
to the Federal Power Act). SROs have been described as
“quasi-governmental” authorities. DL Capital, 409 F.3d
at 95.

[19] Since the 1930s, U.S. securities dealers have been
subject to regulation by SROs registered with the
U.S. Securities Exchange Commission, including, among
others, the New York Stock Exchange, Inc. (“NYSE”),
the National Association of Securities Dealers, Inc.
(“NASD”), and the NASDAQ Stock Market, Inc.
(“NASDAQ”). See Standard Inv. Chartered, Inc. v.
NASD, 637 F.3d 112, 114 (2d Cir. 2011); DL Capital,
409 F.3d at 95. Such SROs have been described as
“a key part of the interrelated and comprehensive
mechanism for regulating securities markets, including
market participants.” Charles Schwab & Co. Inc. v. Fin.
Indus. Regulatory Auth. Inc., 861 F.Supp.2d 1063, 1065
(N.D. Cal. 2012). “Because they perform a variety of vital
governmental functions, but lack the sovereign immunity
that governmental agencies enjoy, SROs are protected by
absolute immunity when they perform their statutorily
delegated adjudicatory, regulatory, and prosecutorial
functions.” Weissman v. NASD, 500 F.3d 1293, 1296 (11th
Cir. 2007). “This immunity extends both to affirmative
acts as well as to an SRO’s omissions or failure to act.”
Standard Inv., 637 F.3d at 115. The SEC has “extensive
involvement with, and broad oversight of,” the SROs
registered with it. DL Capital, 409 F.3d at 95 (citing 15
U.S.C. § 78s). “[I]f an SRO has violated, or is unable to
comply with, inter alia, the provisions of the [Securities
Exchange Act], its own rules, or the rules of the SEC, the
SEC is authorized to suspend or even revoke an SRO’s
registration.” Id.
Federal courts have reasoned that because securitiesindustry SROs “perform[ ] a variety of functions that
would, in other circumstances, be performed by a
government agency,” yet do not “share in the SEC’s
sovereign immunity,” affording those SROs absolute
immunity is appropriate when the relevant conduct
constitutes a delegated quasi-governmental prosecutorial,
regulatory, or disciplinary function. See D'Alessio v.
NYSE, 258 F.3d 93, 105 (2d Cir. 2001); see also Barbara v.
NYSE, 99 F.3d 49, 59 (2d Cir. 1996) (stating that allowing
plaintiff’s lawsuit against SRO “would clearly stand as
an obstacle to the accomplishment and execution of the
full purposes and objective of Congress”), abrogated in
part on other grounds by Merrill Lynch, Pierce, Fenner &
Smith Inc. v. Manning, ––– U.S. ––––, 136 S.Ct. 1562,
194 L.Ed.2d 671 (2016). Further, the Second Circuit
has stated, “There is no question that an SRO and its
officers are entitled to absolute immunity from private
damages suits in connection with the discharge of their
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regulatory responsibilities.” Standard Inv., 637 F.3d at
115. Specifically, in Standard Investment, the Second
Circuit concluded SRO immunity barred a lawsuit based
on alleged misstatements by NASD in a proxy solicitation
pertaining to amendments to its bylaws required pursuant
to its consolidation with another SRO. Id. That court
stated in part (1) the proxy solicitation, which was the
only vehicle available to NASD for amending its bylaws,
was “incident to the exercise of regulatory power,” i.e.,
the consolidation, and “therefore an activity to which
immunity attached,” id. at 116, and (2) “[t]he statutory
and regulatory framework highlights to us the extent to
which an SRO’s bylaws are intimately intertwined with
the regulatory powers delegated to SROs by the SEC and
underscore our conviction that immunity attaches to the
proxy solicitation here,” id. at 116–17.
*15 Similarly, in DL Capital, an investor sued NASDAQ
based on the timing of NASDAQ’s announcement of its
decision to cancel certain stock market trades. See 409
F.3d at 98. The investor contended SRO immunity was
inapplicable because it was “challenging not NASDAQ’s
regulatory decisions ..., but rather the manner in which
NASDAQ publicly announced those decisions.” Id. The
Second Circuit rejected that position, reasoning in part
that “[w]ithout the capacity to make announcements,
defendants would be stripped of a critical and necessary
part of their regulatory powers.” Id.; see also In re NYSE
Specialists Sec. Litig., 503 F.3d 89, 100 (2d Cir. 2007)
(affording SRO immunity where, “[w]hile these actions
may not appear to form the heart of the regulatory
functions delegated to the NYSE as an SRO, they are
nonetheless central to effectuating the NYSE’s regulatory
decision making”).
Additionally, the Second Circuit has specifically declined
to carve out a fraud exception to SRO immunity.
See DL Capital, 409 F.3d at 99 (“rejecting a fraud
exception is a matter not simply of logic but of intense
practicality since [otherwise] the [SRO’s] exercise of its
quasi-governmental functions would be unduly hampered
by disruptive and recriminatory lawsuits”). That court has
observed that alternative means of redressing a securityindustry SRO’s wrongful conduct include “the formidable
oversight power” of the SEC granted by Congress. NYSE
Specialists, 503 F.3d at 101.
In the case before us, ERCOT asserts (1) “[SROs']
functions parallel ERCOT’s very closely” and therefore

the SRO immunity cases are “highly persuasive”; (2)
any “doctrinal distinction” between sovereign immunity
and SRO immunity should matter less than the SRO
cases' “logical underpinnings”; (3) although most cases
respecting SRO immunity arise in the context of the
securities industry, those cases “are based not on securities
principles of limited applicability, but on the fact that
Congress has chosen to use a corporation certified by
an agency, rather than that agency directly, to perform
its regulatory mission”; and (4) “ERCOT’s CDRs—
the subject of Panda’s suit—are more than incidentally
connected to the performance of its regulatory duties.”
Panda contends (1) “[b]ecause of the differing policies
underlying these doctrines, absolute immunity cases
provide no justification for extending Texas’s sovereign
immunity”; (2) the supreme court stated in Brown &
Gay that “the policies underlying official and qualified
immunity” were “irrelevant” to the private contractor’s
contention that it was entitled to sovereign immunity;
(3) like the supreme court in Brown & Gay, this
Court should “decline to apply an inapposite federal
immunity doctrine to a state-law sovereign immunity
problem”; (4) this Court “should not engraft a federal
law exception onto settled Texas immunity law because
ERCOT’s cited authorities have only ever been applied to
federal securities regulators”; (5) even if federal absolute
immunity were relevant, “the CDRs do not ‘regulate’
the activities of market participants,” but rather “simply
disseminate information on supply and demand,” and
therefore “are not the kind of regulatory conduct that
triggers absolute immunity”; and (6) “in any event, the
allegations in this case are broader than just the CDRs”
and include “misrepresentations made by ERCOT in
public reports, presentations, and direct conversations.”
To the extent Panda contends Brown & Gay precludes
this Court’s consideration of SRO immunity cases,
we disagree. As described above, the supreme court’s
statement in Brown & Gay that the “policies underlying
official and qualified immunity” were “irrelevant” to
the private contractor’s contention that it was entitled
to sovereign immunity was immediately preceded by
that court’s observation that the contractor had not
pled the affirmative defense of official immunity or
argued the elements were satisfied, thus suggesting lack
of pleading and proof as a basis for the irrelevance
of the defense’s underlying policies. See 461 S.W.3d at
128–29. Moreover, as also described above, the analysis
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and rationale of Brown & Gay were based primarily on
considerations relevant to independent contractors that
are not implicated in the case before us. See id. at 123–29.
*16 Further, we do not agree with Panda’s position
that the SRO immunity cases described above are
“inapposite.” Regardless of whether absolute immunity
developed from the same doctrinal roots underlying
official and qualified immunity, the Second Circuit’s
application of SRO immunity in Barbara described
one of the same purposes considered by Texas courts
in determining sovereign immunity. See Barbara, 99
F.3d at 59 (stating that allowing plaintiff’s lawsuit
against SRO “would clearly stand as an obstacle to the
accomplishment and execution of the full purposes and
objective of Congress”). Also, while federal case law
dealing with SRO immunity appears to be limited to cases
involving federal securities regulators, (1) the term “selfregulatory organization” is not limited to that context,
see S.C. Pub. Serv. Auth., 762 F.3d at 51 (describing
North American Electric Reliability Corporation as “the
[electric] industry’s self-regulatory organization”), and (2)
the securities SRO cases described above are analogous
to the case before us in that they involve a legislative
scheme under which private corporations are certified by
an agency to perform its regulatory mission. Like the
SROs in those cases, (1) ERCOT is a private corporation
exercising power delegated to it by an administrative
agency pursuant to legislation; (2) ERCOT’s power
includes rulemaking authority that is binding on market
participants; and (3) ERCOT is subject to broad oversight
by the PUC, which can decertify it. Based on the
reasoning of the SRO immunity cases described above
and the “nature and purposes” of sovereign immunity, we
conclude ERCOT is entitled to sovereign immunity from
private damages suits in connection with the discharge
of its regulatory responsibilities. See UIW, 518 S.W.3d
at 911; Standard Inv., 637 F.3d at 115; see also Brown &
Gay, 461 S.W.3d at 129 (Hecht, C.J., concurring) (“An
independent contractor may act as the government, in
effect becoming the government for limited purposes, and
when it does, it should be entitled to the government’s
immunity.”).
[20] In light of that conclusion, we turn to the parties'
arguments respecting whether the sovereign immunity
extended to ERCOT bars this particular lawsuit. First,
as described above, Panda contends “the allegations in
this case are broader than just the CDRs” and include

“misrepresentations made by ERCOT in public reports,
presentations, and direct conversations.” However, Panda
cites no portion of its live pleading, and we have found
none, complaining of alleged “misrepresentations made
by ERCOT in public reports, presentations, and direct
conversations” pertaining to matters other than the CDRs
and the market data contained therein. Next, Panda
argues the CDRs “simply disseminate information on
supply and demand” and therefore “are not the kind of
regulatory conduct that triggers absolute immunity.” In
support of that argument, Panda cites two SRO cases
in which immunity was afforded as to the conducting
of disciplinary proceedings. See Barbara, 99 F.3d at
58–59; Austin Mun. Sec., Inc. v. NASD, 757 F.2d 676,
688 (5th Cir. 1985). However, nothing in those cases
limits immunity solely to such functions. Moreover, in
Standard Investment, the Second Circuit (1) stated “an
SRO and its officers are entitled to absolute immunity
from private damages suits in connection with the discharge
of their regulatory responsibilities” and (2) afforded SRO
immunity for a proxy solicitation “incident to the exercise
of regulatory power.” Standard Inv., 637 F.3d at 116–17
(emphasis added); see also NYSE Specialists, 503 F.3d
at 100 (affording SRO immunity where, “[w]hile these
actions may not appear to form the heart of the regulatory
functions delegated to the NYSE as an SRO, they are
nonetheless central to effectuating the NYSE’s regulatory
decision making”); DL Capital, 409 F.3d at 98 (affording
SRO immunity for suit based on timing of NASDAQ’s
announcement of its decision to cancel certain trades
because “[w]ithout the capacity to make announcements,
defendants would be stripped of a critical and necessary
part of their regulatory powers”).
In its reply brief in this Court, ERCOT asserts in part,
[T]he CDRs need not directly
“regulate” a market participant to
be regulatory. Among ERCOT’s
regulatory functions is ensuring grid
adequacy and reliability. Because
of Texas’s energy-only market,
ensuring
sufficient
generation
capacity through investment is
essential to ERCOT’s regulatory
mission. ERCOT is required to
publish CDRs precisely because the
State needs a reliable electric market,
a vital component of its economic
and public health. Because ERCOT
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publishes CDRs to further its
regulatory mission of ensuring grid
adequacy and reliability, its actions
are protected by SRO immunity.
As described above, as the ISO certified by the PUC under
Chapter 39, ERCOT is to perform functions that include
“ensur[ing] the reliability and adequacy of the regional
electrical network.” UTIL. § 39.151(a). Rules adopted
by the PUC require ERCOT to establish “mechanisms”
to “provide for resource adequacy” in an energy-only
market, which mechanisms “are intended to encourage
market participants to build and maintain a mix of
resources that sustain adequate supply of electric service
in the ERCOT power region.” 16 ADMIN. § 25.505(a).
Specifically, ERCOT is required to publish certain
reports, including the CDRs. Id. §§ 25.505, 25.362(i)(2).
*17 Based on the statutes and rules described above, we
conclude (1) ERCOT’s regulatory responsibilities include
ensuring the reliability and adequacy of the regional
electrical network and (2) ERCOT’s publication of the
CDRs was “in connection with the discharge of” those
regulatory responsibilities. See UTIL. § 39.151(a); 16
ADMIN. §§ 25.505, 25.362; Standard Inv., 637 F.3d at
116–17. Therefore, ERCOT’s complained of actions are
protected by immunity. See Standard Inv., 637 F.3d at
116–17; see also NYSE Specialists, 503 F.3d at 100; DL
Capital, 409 F.3d at 98. Consequently, the trial court’s
denial of ERCOT’s plea to the jurisdiction based on
sovereign immunity constituted an abuse of discretion.
See Columbia Med. Ctr., 306 S.W.3d at 248.
[21]
[22] Because ERCOT has established the first
element required for mandamus relief, see Prudential, 148
S.W.3d at 135–36, we now proceed to the second element,
lack of adequate remedy by appeal. See id. The supreme
court has stated,
The operative word, “adequate”,
has no comprehensive definition;
it is simply a proxy for the
careful balance of jurisprudential
considerations that determine when
appellate courts will use original
mandamus proceedings to review
the actions of lower courts. These
considerations implicate both public
and private interests.... Mandamus

review of significant rulings in
exceptional cases may be essential to
preserve important substantive and
procedural rights from impairment
or loss ... and spare private parties
and the public the time and money
utterly wasted enduring eventual
reversal of improperly conducted
proceedings. An appellate remedy
is “adequate” when any benefits to
mandamus review are outweighed
by the detriments. When the benefits
outweigh the detriments, appellate
courts must consider whether the
appellate remedy is adequate.
Id. at 136. “Incidental district court rulings, which
include pleas to the jurisdiction, generally will not be
reviewed by mandamus because an adequate appellate
remedy exists.” In re State Bar of Tex., 113 S.W.3d 730,
734 (Tex. 2003) (orig. proceeding). However, exceptions
have been recognized. See, e.g., In re SWEPI, L.P., 85
S.W.3d 800, 808 (Tex. 2002) (orig. proceeding) (when one
court renders order that directly interferes with another
court’s jurisdiction, appellate relief is inadequate); In re
Entergy Corp., 142 S.W.3d 316, 321–22 (Tex. 2004) (orig.
proceeding) (applying exception where PUC had exclusive
jurisdiction). “[W]hether an appellate remedy is ‘adequate’
so as to preclude mandamus review depends heavily on the
circumstances presented and is better guided by general
principles than by simple rules.” Prudential, 148 S.W.3d
at 137.
In its consolidated brief in this Court, ERCOT asserts (1)
“by virtue of its immunity, [it] has a substantive right not
to be subjected to discovery or hauled into court for trial”;
(2) “[i]n the absence of mandamus relief, this substantive
right would be nullified”; (3) “[g]ranting mandamus to
protect ERCOT’s sovereign immunity would also be
consistent with the [Texas Supreme Court’s] frequent use
of mandamus relief to correct trial court actions ‘that
exceed[ ] its jurisdictional authority’ ”; and (4) the resulting
“waste” and “damage done to governmental processes”
cannot be corrected by delayed appellate review. Panda
does not specifically address the mandamus element of
lack of adequate remedy by appeal.
[23] This case does not fit squarely within the abovedescribed exceptions to the rule that pleas to the
jurisdiction generally will not be reviewed by mandamus.
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However, the determination as to the adequacy of an
appellate remedy “is better guided by general principles.”
Id. Allowing mandamus review in this case would prevent
“impairment or loss” of ERCOT’s important substantive
right to sovereign immunity. See id. at 136; see also
City of Houston v. Williams, 216 S.W.3d 827, 829 (Tex.
2007) (“governmental immunity does not spring into
existence when a damages award is finally made; it
shields governments from the costs of any litigation
leading up to that goal”). Additionally, this case presents
an extraordinary circumstance in that the resources
implicated include revenue from fees authorized and
established by the government respecting an essential
service. See UTIL. § 39.151(e). Therefore, we conclude (1)
this is an “exceptional” case in which mandamus review
is “essential to preserve important substantive ... rights
from impairment or loss ... and spare private parties and
the public the time and money utterly wasted enduring
eventual reversal of improperly conducted proceedings”;
(2) the benefits to mandamus review in this case outweigh
the detriments; and (3) ERCOT lacks an adequate
appellate remedy. See Prudential, 148 S.W.3d at 136;

see also In re Team Rocket, 256 S.W.3d 257, 262 (Tex.
2008) (orig. proceeding) (mandamus can be warranted
to avoid subjecting taxpayers, defendants, and courts to
“meaningless proceedings and trials”).

III. CONCLUSION
*18 For the reasons described above, we (1) dismiss
ERCOT’s interlocutory appeal for lack of jurisdiction
and (2) conditionally grant ERCOT’s petition for writ
of mandamus and direct the trial court to vacate its
order denying ERCOT’s plea to the jurisdiction based
on sovereign immunity and dismiss this case for lack of
jurisdiction. If the trial court fails to do so, the writ will
issue. Further, we vacate this Court’s July 28, 2017 stay
order.

All Citations
--- S.W.3d ----, 2018 WL 1790082

Footnotes

1

2
3
4

Specifically, appellees/real parties in interest are Panda Power Generation Infrastructure Fund, LLC d/b/a Panda Power
Funds; Panda Sherman Power Holdings, LLC; Panda Sherman Power Intermediate Holdings I, LLC; Panda Sherman
Power Intermediate Holdings II, LLC; Panda Sherman Power, LLC; Panda Temple Power Holdings, LLC; Panda Temple
Power Intermediate Holdings I, LLC; Panda Temple Power Intermediate Holdings II, LLC; Panda Temple Power, LLC;
Panda Temple Power II Holdings LLC; Panda Temple Power II Intermediate Holdings I, LLC; Panda Temple Power II
Intermediate Holdings II, LLC; and Panda Temple Power II, LLC.
Panda contends its damages are “ongoing” and have not yet been calculated. In a “preliminary response” to ERCOT’s
requests for disclosure during discovery in this case, Panda described alleged losses and damages totaling more than
$1 billion.
In an order dated July 28, 2017, this Court granted a motion by ERCOT for emergency temporary relief and stayed all
trial court proceedings pending resolution of this consolidated proceeding.
Specifically, section 39.151 includes the following provisions respecting the budget and operations of the certified ISO:
(d-1) The commission shall require an independent organization certified by the commission under this section to
submit to the commission the organization’s entire proposed annual budget. The commission shall review the proposed
budgets either annually or biennially and may approve, disapprove, or modify any item included in a proposed budget.
The commission by rule shall establish the type of information or documents needed to effectively evaluate the
proposed budget and reasonable dates for the submission of that information or those documents. The commission
shall establish a procedure to provide public notice of and public participation in the budget review process.
(d-2) Except as otherwise agreed to by the commission and an independent organization certified by the commission
under this section, the organization must submit to the commission for review and approval proposals for obtaining
debt financing or for refinancing existing debt. The commission may approve, disapprove, or modify a proposal.
(d-3) An independent organization certified by the commission under this section shall develop proposed performance
measures to track the organization’s operations. The independent organization must submit the proposed performance
measures to the commission for review and approval. The commission shall review the organization’s performance
as part of the budget review process under Subsection (d-1). The commission shall prepare a report at the time the
commission approves the organization’s budget detailing the organization’s performance and submit the report to the
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5

6

7

8

lieutenant governor, the speaker of the house of representatives, and each house and senate standing committee that
has jurisdiction over electric utility issues.
(d-4) The commission may:
(1) require an independent organization to provide reports and information relating to the independent organization’s
performance of the functions prescribed by this section and relating to the organization’s revenues, expenses, and
other financial matters;
(2) prescribe a system of accounts for an independent organization;
(3) conduct audits of an independent organization’s performance of the functions prescribed by this section or relating
to its revenues, expenses, and other financial matters and may require an independent organization to conduct such
an audit;
(4) inspect an independent organization’s facilities, records, and accounts during reasonable hours and after
reasonable notice to the independent organization;
(5) assess administrative penalties against an independent organization that violates this title or a rule or order
adopted by the commission ... and
(6) resolve disputes between an affected person and an independent organization and adopt procedures for the
efficient resolution of such disputes.
Id. § 39.151(d-1)–(d-4).
Pursuant to section 39.151(g), the ISO’s governing body must be composed of
(1) the chairman of the commission as an ex officio nonvoting member;
(2) the counsellor as an ex officio voting member representing residential and small commercial consumer interests;
(3) the chief executive officer of the independent organization as an ex officio voting member;
(4) six market participants elected by their respective market segments to serve one-year terms, with:
(A) one representing independent generators;
(B) one representing investor-owned utilities;
(C) one representing power marketers;
(D) one representing retail electric providers;
(E) one representing municipally owned utilities; and
(F) one representing electric cooperatives;
(5) one member representing industrial consumer interests and elected by the industrial consumer market segment
to serve a one-year term;
(6) one member representing large commercial consumer interests selected in accordance with the bylaws to serve
a one-year term; and
(7) five members unaffiliated with any market segment and selected by the other members of the governing body to
serve three-year terms.
Id. § 39.151(g). The presiding officer of the governing body must be one of the members described by subsection (g)
(7). Id. § 39.151(g-1).
Specifically, the bylaws of the ISO and the rules of the PUC “may provide for the governing body or subcommittee to
enter into executive session closed to the public to address sensitive matters such as confidential personnel information,
contracts, lawsuits, competitively sensitive information, or other information related to the security of the regional electrical
network.” Id. § 39.1511.
ERCOT asserts in its reply brief in this Court that an “energy-only” market design “means that prices paid compensate
only the energy sold at that moment; they do not include capacity payments that compensate generators for building
plants and keeping them in operation.” According to ERCOT, “Under this market design, increased generation capacity
is built by private investors when they believe that future demand will be sufficiently high compared with future generation
capacity.”
Among the provisions of administrative code section 25.505 is the following:
(c) Statement of opportunities (SOO). ERCOT shall publish a SOO that provides market participants with a projection
of the capability of existing and planned electric generation resources, load resources, and transmission facilities to
reliably meet ERCOT’s projected needs.... ERCOT shall prescribe reporting requirements for generation entities and
transmission service providers (TSPs) to report to ERCOT their plans for adding new facilities, upgrading existing
facilities, and mothballing or retiring existing facilities....
Id. § 25.505(c).
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In addition to the arguments in its consolidated brief in this Court, Panda has filed in this Court a motion to dismiss
ERCOT’s interlocutory appeal for lack of jurisdiction. We consider the arguments in that motion in this proceeding.
In light of the supreme court’s conclusion that UIW “is a governmental unit for purposes of law enforcement” and therefore
“entitled to pursue an interlocutory appeal under section 51.014(a)(8),” that case was remanded to the Fourth District
Court of Appeals in San Antonio for determination of whether UIW’s police department was entitled to immunity. See id.
Subsequently, that court of appeals affirmed the trial court’s denial of UIW’s plea to the jurisdiction. Univ. of Incarnate
Word v. Redus, No. 04-15-00120-CV, ––– S.W.3d ––––, ––––, 2018 WL 1176652, at *1 (Tex. App.—San Antonio Mar.
7, 2018, no pet. h.) (concluding that “based on the record in this appeal,” UIW “is not a governmental unit for purposes
of the common law doctrine of sovereign immunity”).
In a concurring opinion in which Justice Willett and Justice Guzman joined, Chief Justice Hecht stated in part, “An
independent contractor may act as the government, in effect becoming the government for limited purposes, and when
it does, it should be entitled to the government’s immunity.” Id. at 129 (Hecht, C.J., concurring) (emphasis original).

End of Document
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APPENDIX C

Court of Appeals
Fifth District of Texas at Dallas
JUDGMENT
ELECTRIC RELIABILITY COUNCIL OF
TEXAS, INC., Appellant
No. 05-17-00872-CV

On Appeal from the 15th Judicial District
Court, Grayson County, Texas
Trial Court Cause No. CV-16-0401.
Opinion delivered by Justice Lang, Justices
Francis and Evans participating.

V.

PANDA POWER GENERATION
INFRASTRUCTURE FUND, LLC D/B/A
PANDA POWER FUNDS; PANDA
SHERMAN POWER HOLDINGS, LLC;
PANDA SHERMAN POWER
INTERMEDIATE HOLDINGS I, LLC;
PANDA SHERMAN POWER
INTERMEDIATE HOLDINGS II, LLC;
PANDA SHERMAN POWER, LLC;
PANDA TEMPLE POWER HOLDINGS,
LLC; PANDA TEMPLE POWER
INTERMEDIATE HOLDINGS I, LLC;
PANDA TEMPLE POWER
INTERMEDIATE HOLDINGS II, LLC;
PANDA TEMPLE POWER, LLC; PANDA
TEMPLE POWER II HOLDINGS LLC;
PANDA TEMPLE POWER II
INTERMEDIATE HOLDINGS I, LLC;
PANDA TEMPLE POWER II
INTERMEDIATE HOLDINGS II, LLC;
AND PANDA TEMPLE POWER II, LLC,
Appellees
and
IN RE ELECTRIC RELIABILITY
COUNCIL OF TEXAS, INC., Relator
In accordance with this Court’s opinion of this date, the appeal portion of this consolidated
interlocutory appeal and petition for writ of mandamus is DISMISSED for want of jurisdiction.
–34–

It is ORDERED that each party bear its own costs of this appeal.

Judgment entered this 16th day of April, 2018.

–35–

APPENDIX D

Order entered April 16, 2018

In The

Court of Appeals
Fifth District of Texas at Dallas
No. 05-17-00872-CV
ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC., Appellant
V.
PANDA POWER GENERATION INFRASTRUCTURE FUND, LLC D/B/A PANDA
POWER FUNDS; PANDA SHERMAN POWER HOLDINGS, LLC; PANDA SHERMAN
POWER INTERMEDIATE HOLDINGS I, LLC; PANDA SHERMAN POWER
INTERMEDIATE HOLDINGS II, LLC; PANDA SHERMAN POWER, LLC; PANDA
TEMPLE POWER HOLDINGS, LLC; PANDA TEMPLE POWER INTERMEDIATE
HOLDINGS I, LLC; PANDA TEMPLE POWER INTERMEDIATE HOLDINGS II, LLC;
PANDA TEMPLE POWER, LLC; PANDA TEMPLE POWER II HOLDINGS LLC;
PANDA TEMPLE POWER II INTERMEDIATE HOLDINGS I, LLC; PANDA TEMPLE
POWER II INTERMEDIATE HOLDINGS II, LLC; AND PANDA TEMPLE POWER II,
LLC, Appellees
and
IN RE ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC., Relator
On Appeal from the 15th Judicial District Court
Grayson County, Texas
Trial Court Cause No. CV-16-0401

ORDER
Before Justices Francis, Lang, and Evans
Based on the Court’s opinion of this date in this consolidated interlocutory appeal and
petition for writ of mandamus, we CONDITIONALLY GRANT relator’s petition for writ of
mandamus. We DIRECT the trial judge of the 15th Judicial District Court, Grayson County,

Texas, to issue an order (1) vacating his August 9, 2017 order denying relator’s plea to the
jurisdiction based on sovereign immunity and (2) dismissing this case for lack of jurisdiction.
Also, we VACATE this Court’s July 28, 2017 stay order.
We ORDER the trial judge to file with this Court, within thirty (30) days of the date of
this order, a certified copy of his order issued in compliance with this order. Should the trial
judge fail to comply with this order, the writ will issue.
/s/

DOUGLAS S. LANG
JUSTICE

APPENDIX E

CV16-04 01

PANDA POWER GENER ATION
INFRAS TRUCTU RE FUND, LLC D/B/A
PANDA POWER FUNDS, ET AL
V.
ELECTR IC RELIAB ILITY COUNSE L
OF TEXAS, INC.

IN THE DISTRIC T COURT

§
§
§
§
§
§
§
§

15TH JUDICIA L DISTRIC T

GRAYSO N COUNT Y, TEXAS

ORDER GRANT ING DISMIS SAL FOR LACK OF JURISD ICTION

Pursuant to the order entered April 16, 2018, in the Court of Appeals, Fifth District of
Texas at Dallas, No. 05-17-00872-CV, the Trial Court vacates its August 9, 2017, order denying
defendant's plea to the jurisdiction based on sovereign immunity and thereby grants defendant's
plea to the jurisdiction based on sovereign immunity and dismisses Cause No. CV16-0401, for
lack of jurisdiction.

SIGNED this

~z tf

,2018.

day of
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APPENDIX F

ACCEPTED
05-17-00872-CV
FIFTH COURT OF APPEALS
DALLAS, TEXAS
5/1/2018 9:59 AM
LISA MATZ
CLERK

No. 05-17-00872-CV

IN THE FIFTH COURT OF APPEALS
DALLAS, TEXAS

FILED IN
5th COURT OF APPEALS
DALLAS, TEXAS
5/1/2018 9:59:18 AM
LISA MATZ
Clerk

ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC.,
Appellant/Relator,
v.
PANDA POWER GENERATION INFRASTRUCTURE FUND, LLC
D/B/A PANDA POWER FUNDS, ET AL.,
Appellees/Real Parties in Interest.

On Appeal from the 15th Judicial District Court
Grayson County, Texas, Cause No. CV-16-0401

ERCOT’S CONSOLIDATED RESPONSE TO PANDA’S EMERGENCY MOTION TO
STAY THIS COURT’S MANDAMUS ORDER AND SET ASIDE THE TRIAL COURT’S
DISMISSAL ORDER AND PANDA’S MOTION FOR EXTENSION OF TIME

PROCEDURAL HISTORY
On April 16, 2018, this Court dismissed ERCOT’s interlocutory appeal and
conditionally granted its petition for mandamus, ordering the trial court to “issue an
order vacating his August 9, 2017 order denying [ERCOT’s] plea to the jurisdiction
based on sovereign immunity and (2) dismissing this case for lack of jurisdiction.”
This Court simultaneously vacated its previous order staying all trial court
proceedings.

The parties were thus aware, as of April 16, 2018, that the trial court could
dismiss the case at any moment, mooting this proceeding, because its stay was lifted
and it was subject to this Court’s order. The Texas Rules of Appellate Procedure
enable parties to seek a stay under such circumstances. TEX. R. APP. P. 52.10; Oryon
Techs., Inc. v. Marcus, 429 S.W.3d 762, 765 (Tex. App.—Dallas 2014, no pet.)
(explaining that “[c]ourts of appeals are authorized to issue orders to protect their
jurisdiction”).
Two days after this Court’s order, Panda asked ERCOT to consent to “a
motion asking for a stay of [this Court’s] order pending the Texas Supreme Court’s
disposition of our forthcoming mandamus petition.” Exhibit 2 at 2. Within hours
of that request, ERCOT agreed. ERCOT would
not oppose a stay of the court of appeals’ mandamus order, provided
Panda’s motion also seeks a stay of all trial court proceedings
(including discovery) pending the Texas Supreme Court’s disposition
of Panda’s mandamus petition.
Exhibit 2 at 1. ERCOT was thus amenable to this jurisdiction-preserving stay while
the case remained pending in the appellate courts.
The next day, April 19, 2018, Panda’s counsel responded to ERCOT’s
proposal:
I will visit with our client and get back with you. Likely next week, as
I leave to go out of the country tomorrow morning and will be back
next week.

2

Exhibit 2 at 1.1
The trial court dismissed the underlying case six days later, on April 25, in
compliance with this Court’s directive. 3SCR5. A day later, Panda said it had now
accepted ERCOT’s former agreement to stay this Court’s mandamus order—but this
acceptance came too late, as the trial court had already acted. In addition, Panda:
1. Sought “[a]n agreed order in the trial court setting aside the trial court’s
4/24 dismissal order until the May 16 deadline contained in the mandamus
order.”
2. Sought “[a] stay of the court of appeals’ mandamus order pending further
appellate review in the court of appeals and the Texas Supreme Court.”
3. Agreed to “a stay of all proceedings in the trial court, subject to [Panda’s]
removal rights under the bankruptcy court’s order of 4/24,” which granted
Panda a 30-day extension to seek removal of this proceeding to federal
court.
4. Asked ERCOT to agree to “[a] 30-day extension of time to file a motion
for rehearing in the court of appeals.”
Exhibit 3 at 2.
ERCOT could not agree to that proposal because unlike agreeing to stay this
Court’s mandamus order, agreeing to set aside the trial court’s dismissal order would
be expressly contrary to ERCOT’s unwavering position that the trial court lacks
jurisdiction over the case. Accordingly, ERCOT responded as follows:

1

In connection with a Delaware bankruptcy hearing held April 23, 2018, Panda argued that it was
entitled to an extension of the removal deadline with respect to this case, asserting in part that this
Court’s previous stay order had prohibited it from removing earlier. Exhibit 4.

3

ERCOT’s aim has always been to seek dismissal of the case. When the
court of appeals granted that relief, we were agreeable to staying the
court of appeals’ mandamus order pending Panda’s additional
proceedings, in exchange for Panda’s agreement to stay trial
proceedings, because we were certain Panda would seek appellate
relief. And we anticipated that Panda would accept that compromise
immediately, as neither party could know how quickly the trial court
would comply with the court of appeals’ order. But now that the trial
court has dismissed the case, we think that agreeing to vacate the
dismissal order would compromise ERCOT’s jurisdictional arguments.
Accordingly, we must oppose your motion to vacate the dismissal
order. In the event the trial court nevertheless vacates that order, we
will not oppose Panda’s motion to stay the court of appeals’ mandamus
order, pending further review in that court or in the Supreme Court of
Texas, but only in exchange for Panda’s agreement to stay all trial court
proceedings, subject to Panda’s removal right, if any, under the
bankruptcy court’s order of 4/24. If the trial court’s dismissal order is
vacated, we also would not oppose a 30-day extension of time for Panda
to seek rehearing in the court of appeals.
Exhibit 3 at 1.
ANALYSIS
ERCOT’s opposition to Panda’s motion is based not on any aversion to
confer, but on Panda’s and ERCOT’s tacit recognition that, absent a mutually agreed
stay, the trial court could dismiss the case without notice. Panda’s current plea for
emergency relief is emergent only because Panda delayed responding to ERCOT’s
offers to stay proceedings in the trial court and in this Court.
As a general rule, rendition of a final judgment (such as the trial court’s
dismissal order here) moots a mandamus proceeding with respect to an interlocutory
order. In re Alexis, No. 05-97-0916-CV, 1998 WL 564933, at *1 (Tex. App.—Dallas
4

Sept. 8, 1998, no pet.) (“The entry of final judgment renders this mandamus dispute
over pre-trial discovery motions moot.”); accord In re E.R.W., 528 S.W.3d 251, 257
(Tex. App.—Houston [14th Dist.] 2017, orig. proceeding) (“Because the trial court
has since rendered a final judgment, Mother’s complaints about the temporary orders
authorizing emergency removal are moot.”); In re Salverson, No. 01-12-00384-CV,
2013 WL 557264, at *1 (Tex. App.—Houston [1st Dist.] Feb. 14, 2013, orig.
proceeding) (dismissing mandamus as moot where final judgment had issued); In re
Gee, No. 01-05-00851, 2006 WL 2640989, at *1 (Tex. App.—Houston [1st Dist.]
Sept. 11, 2006, orig. proceeding) (same); cf. Richards v. Mena, 820 S.W.2d 372
(Tex. 1991) (dismissing as moot interlocutory appeal from temporary injunction
where final judgment and permanent injunction had issued).2
Both parties understood the seriousness of this court’s directive that the trial
court dismiss this case, which explains their immediate communications about

2

A cautionary case is Coalition of Cities for Affordable Utility Rates v. Third Court of Appeals,
787 S.W.3d 946 (Tex. 1990). There, relators sued the PUC seeking to enjoin rate proceedings
involving a utility company. See id. at 947. The trial court granted a temporary injunction, from
which the utility appealed. See id. While the interlocutory appeal was pending, the trial court
granted a permanent injunction against the rate proceeding, severing it to create a final judgment.
See id. The court of appeals in the interlocutory appeal granted relief like that which Panda now
seeks: it issued an order purporting to set aside the permanent injunction in order to preserve its
jurisdiction over the temporary-injunction appeal. See id. Relators sought mandamus in the
Supreme Court, which stayed the court of appeal’s order to set aside. See id. While that mandamus
was pending, the court of appeals dissolved the final injunction in the direct appeal. See id. The
Supreme Court thus dismissed the mandamus proceeding as moot, but in doing so it “specifically
disapprove[d] the action of the court of appeals in ordering the trial court to set aside the permanent
injunction.” Id.

5

staying proceedings. Yet, by deferring action on ERCOT’s agreement to stay this
Court’s order, Panda acceded to the trial court’s compliance with this Court’s
directive. Cf. In re Users Sys. Servs., Inc., 22 S.W.3d 331, 337 (Tex. 1999)
(“Mandamus relief, which is largely controlled by equitable principles, may be
denied a party for lack of diligence.”); Rivercenter Assocs. v. Rivera, 858 S.W.2d
366, 367 (Tex. 1993) (“Although mandamus is not an equitable remedy, its issuance
is largely controlled by equitable principles[,]” including that “[e]quity aids the
diligent and not those who slumber on their rights”).
CONCLUSION AND PRAYER
ERCOT opposes vacating the trial court’s dismissal because: (1) Panda
procrastinated on ERCOT’s agreement to stay this Court’s order; and (2) ERCOT
cannot acquiesce in an order that assumes the trial court has jurisdiction when
ERCOT has always argued to the contrary.
This Court has discretion to deny the relief Panda seeks. Should this Court
nevertheless direct the trial court to vacate its order of dismissal, ERCOT does not
object to Panda’s motion for additional time to seek rehearing. ERCOT prays, in
that event, that this Court also order the trial court to stay all proceedings pending
further appellate litigation, subject to Panda’s removal right, if any, under the
bankruptcy court’s April 24 order.
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EXHIBIT 1

No. 05-17-00872-CV

IN THE FIFTH COURT OF APPEALS
DALLAS, TEXAS

ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC.,

Appellant/Relator
v.
PANDA POWER GENERATION INFRASTRUCTURE FUND, LLC
D/B/A PANDA POWER FUNDS, ET AL,,

Appellees/Real Parties in Interest.

On Appeal from the 15th Judicial District Court
Grayson County, Texas, Cause No. CV-16-0401

AFFIDAVIT OF RACHEL A. EKERY

STATE OF TEXAS

§
§
COUNTY OF TRAVIS §
On this date, Rachel A. Ekery personally appeared before me, the undersigned
Notary Public, and after being duly sworn stated the following under oath:
1. "'.vly name is Rachel A. Ekery. I am an attorney with the law firm of Alexander
Dubose Jefferson & Townsend LLP, which represents Relator Electric Reliability
Council of Texas, Inc. I am over the age of twenty-one (21 ), capable of making this
affidavit, have never been convicted of a felony and have personal knowledge of the
facts stated herein and affirm that the following is true and correct. I make this
affidavit on behalf of Relator Electric Reliability Council of Texas, Inc.

2. "I have read ERCOT's Consolidated Response to Panda's Emergency Motion to
Stay This Court's Mandamus Order and Set Aside the Trial Court's Dismissal Order
and Panda's Motion for Extension of Time.
3. "Exhibits 2 through 3 are true and correct copies of emails exchanged between
counsel for Panda and ERCOT in this proceeding."
4. "Exhibit 4 is a true and correct copy of the Reorganized Debtors' Reply in Support
of Motion for an Order Pursuant to 28 U.S.C. § 1452 and Federal Rules of
Bankruptcy Procedure 9006(b) and 9027 Further Extending the Deadline by Which
the Reorganized Debtors May Remove Civil Actions, filed in In re Panda Temple
Power, LLC, Case No. 17-10839 (LSS ), in the United States Bankruptcy Court for
the District of Delaware on April 18, 2018.
FURTH ER, AfflANT SA Y ETI-I NOT.

1&c1vJ h , ~1
Rachel A. Ekery

.-;r

SUBSCRIBED AND SWORN TO BEFORE ME on this /-_- day of May,
2018, to certify which witness my hand and seal of office.

,,,,"",'~',l'••,,,

KENNON WELCH

~ • \.~. ,:" J

Notary Public, Stale of_ Texas
My Commission Expires

'>f. ....."<, ,,
f •'o
",.'~r \

\ ti;ii
.....•;,,~"./ JANUARY
21, 2019
,,,,,,,,R!,,;,,,,,
.,..,..,..,,""'"°'~"'"'
-,...,,..,..,,..,,..,,.,,.,.
_ ~ ~ .,..

N o t a ~ y ~ d for the State of Texas
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EXHIBIT 2

From: Mesches, Ben [mailto:Ben.Mesches@haynesboone.com]
Sent: Thursday, April 19, 2018 1:00 PM
To: Rachel Ekery <rekery@adjtlaw.com>
Cc: Wallace B Jefferson <wjefferson@adjtlaw.com>
Subject: RE: Panda/ERCOT
Thanks Rachel. I will visit with our client and get back with you. Likely next week, as I leave to go out of
the country tomorrow morning and will be back next week.
Ben
From: Rachel Ekery [mailto:rekery@adjtlaw.com]
Sent: Wednesday, April 18, 2018 2:41 PM
To: Mesches, Ben
Cc: Wallace B Jefferson
Subject: RE: Panda/ERCOT

Ben,
ERCOT does not oppose a stay of the court of appeals’ mandamus order, provided Panda’s motion also
seeks a stay of all trial court proceedings (including discovery) pending the Texas Supreme Court’s
disposition of Panda’s mandamus petition.
Please feel free to call me if you’d like to discuss.
Thanks,
Rachel

Rachel A. Ekery

ALEXANDER
DU ROSE
JEFFERSON
TO\VNSEND
APPHlAT£ COUNSEL

ALEXANDER DUBOSE JEFFERSON & TOWNSEND LLP
515 Congress Ave., Suite 2350
Austin, Texas 78701
512.716.8308 rekery@adjtlaw.com
Board Certified—Civil Appellate Law
Texas Board of Legal Specialization

From: Mesches, Ben [mailto:Ben.Mesches@haynesboone.com]
Sent: Wednesday, April 18, 2018 10:14 AM
To: Wallace B Jefferson <wjefferson@adjtlaw.com>; Rachel Ekery <rekery@adjtlaw.com>
Subject: Panda/ERCOT
Wallace and Rachel—
Congrats on the Panda/ERCOT decision. As you might expect, we intend to seek further review of the
court of appeals’ decision in the Texas Supreme Court. So, I am writing to confer with you on a motion
related to the court’s mandamus order, which contemplates a trial court dismissal order in the next 30
days. We are planning to file a motion asking for a stay of that order pending the Texas Supreme
Court’s disposition of our forthcoming mandamus petition.
When you have a moment, can you let me know whether you would be opposed to this motion? Happy
to discuss as well, if that would be easier for y’all.
Thanks,
Ben

haynesboone
Ben L. Mesches
Partner
ben.mesches@haynesboone.com

Haynes and Boone, LLP
2323 Victory Avenue
Suite 700
Dallas, TX 75219-7672
(t) 214.651.5234
(f) 214.200.0913
(m) 214.542.8869
vCard | Bio | Website

CONFIDENTIALITY NOTICE: This electronic mail transmission is confidential,
may be privileged and should be read or retained only by the intended
recipient. If you have received this transmission in error, please
immediately notify the sender and delete it from your system.

CONFIDENTIALITY NOTICE: This electronic mail transmission is confidential,
may be privileged and should be read or retained only by the intended
recipient. If you have received this transmission in error, please
immediately notify the sender and delete it from your system.

2

EXHIBIT 3

-------- Original message -------From: "Mesches, Ben" <Ben.Mesches@haynesboone.com>
Date: 4/27/18 12:25 PM (GMT-06:00)
To: Rachel Ekery <rekery@adjtlaw.com>, Wallace B Jefferson <wjefferson@adjtlaw.com>
Cc: "Powers, Werner A." <Werner.Powers@haynesboone.com>, "Thorne, Leslie"
<Leslie.Thorne@haynesboone.com>
Subject: RE: Panda/ERCOT--Follow-Up
Rachel—
Given ERCOT’s position, in the next few minutes, we will be filing an emergency motion in the
court of appeals seeking immediate relief from the trial court order and requesting a stay of the
mandamus order. We will separately file an extension motion seeking an additional 30 days to
file a motion for rehearing.
In light of your explanation of ERCOT’s position below, we will present both motions as
opposed. We have set forth your position on the requested relief in our motion.
Thx,
Ben
From: Rachel Ekery [mailto:rekery@adjtlaw.com]
Sent: Friday, April 27, 2018 8:33 AM
To: Mesches, Ben; Wallace B Jefferson
Cc: Powers, Werner A.; Thorne, Leslie
Subject: RE: Panda/ERCOT--Follow-Up
Ben:
ERCOT’S aim has always been to seek dismissal of the case. When the court of appeals granted
that relief, we were agreeable to staying the court of appeals’ mandamus order pending Panda’s
additional proceedings, in exchange for Panda’s agreement to stay trial proceedings, because we
were certain Panda would seek appellate relief. And we anticipated that Panda would accept that
compromise immediately, as neither party could know how quickly the trial court would comply
with the court of appeals’ order. But now that the trial court has dismissed the case, we think
that agreeing to vacate the dismissal order would compromise ERCOT’s jurisdictional
arguments. Accordingly, we must oppose your motion to vacate the dismissal order. In the
event the trial court nevertheless vacates that order, we will not oppose Panda’s motion to stay
the court of appeals’ mandamus order, pending further review in that court or in the Supreme
Court of Texas, but only in exchange for Panda’s agreement to stay all trial court proceedings,
subject to Panda’s removal right, if any, under the bankruptcy court’s order of 4/24. If the trial
court’s dismissal order is vacated, we also would not oppose a 30-day extension of time for
Panda to seek rehearing in the court of appeals.

Thanks,
Rachel
Rachel A. Ekery

ALEXANDER

DU ROSE
JEFFERSON
TOWNSEND

ALEXANDER DUBOSE JEFFERSON & TOWNSEND LLP
515 Congress Ave., Suite 2350
Austin, Texas 78701
512.716.8308 rekery@adjtlaw.com
Board Certified—Civil Appellate Law
Texas Board of Legal Specialization

APPELLATE COUNSEL

From: Mesches, Ben [mailto:Ben.Mesches@haynesboone.com]
Sent: Thursday, April 26, 2018 2:48 PM
To: Rachel Ekery <rekery@adjtlaw.com>; Wallace B Jefferson <wjefferson@adjtlaw.com>
Cc: Powers, Werner A. <Werner.Powers@haynesboone.com>; Thorne, Leslie
<Leslie.Thorne@haynesboone.com>
Subject: Panda/ERCOT--Follow-Up
Rachel and Wallace—
I am just back from a trip overseas and understand that the trial court signed an order earlier this
week dismissing our suit. In light of the trial court’s order and following up on our email
exchange last week about the stay, I would like to confer with you on motions seeking the
following relief.
1. An agreed order in the trial court setting aside the trial court’s 4/24 dismissal order until the
May 16 deadline contained in the mandamus order. We can work with our prospective local
counsel to get that order entered, as I understand Roger Sanders has been in touch with Clyde on
this issue already today.
2. A stay of the court of appeals’ mandamus order pending further appellate review in the court
of appeals and the Texas Supreme Court. This is an item Rachel and I discussed last week.
3. Following up on Rachel’s note from last week, we are willing to agree to a stay of all
proceedings in the trial court, subject to our removal rights under the bankruptcy court’s order of
4/24.
4. A 30-day extension of time to file a motion for rehearing in the court of appeals.
Can you please let us know whether you are in agreement with this relief? If it is easier, I am
happy to get on the phone to discuss.
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We are planning to file our motion by first thing tomorrow morning, so would appreciate hearing
back tomorrow morning.
Thx,
Ben
haynesboone
Ben L. Mesches
Partner
ben.mesches@haynesboone.com
Haynes and Boone, LLP
2323 Victory Avenue
Suite 700
Dallas, TX 75219-7672
(t) 214.651.5234
(f) 214.200.0913
(m) 214.542.8869
vCard | Bio | Website
CONFIDENTIALITY NOTICE: This electronic mail transmission is confidential,
may be privileged and should be read or retained only by the intended
recipient. If you have received this transmission in error, please
immediately notify the sender and delete it from your system.

CONFIDENTIALITY NOTICE: This electronic mail transmission is confidential,
may be privileged and should be read or retained only by the intended
recipient. If you have received this transmission in error, please
immediately notify the sender and delete it from your system.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:
PANDA TEMPLE POWER, LLC, et al.,
Reorganized Debtors.1

x
: Chapter 11
:
: Case No. 17-10839 (LSS)
:
:
:
: Ref. Docket No. 630
x

REORGANIZED DEBTORS’ REPLY IN SUPPORT OF MOTION FOR AN ORDER
PURSUANT TO 28 U.S.C. § 1452 AND FEDERAL RULES OF BANKRUPTCY
PROCEDURE 9006(b) AND 9027 FURTHER EXTENDING THE DEADLINE BY
WHICH THE REORGANIZED DEBTORS MAY REMOVE CIVIL ACTIONS
Panda Temple Power, LLC and Panda Temple Power Intermediate Holdings II, LLC, the
reorganized debtors in the above-captioned chapter 11 cases (together, the “Debtors” or
“Reorganized Debtors”), through their undersigned counsel, hereby file this reply
(this “Reply”) in support of their Motion for an Order Pursuant to 28 U.S.C. § 1452 and Federal
Rules of Bankruptcy Procedure 9006(b) and 9027 Further Extending the Deadline by Which the
Reorganized Debtors May Remove Civil Actions (the “Motion”) [Docket No. 603] and in
response to the objection thereto filed by the Electric Reliability Council of Texas, Inc.
(“ERCOT”) on March 27, 2018 [Docket No. 630] (the “Objection”). In support of this Reply,
the Reorganized Debtors respectfully state as follows:

1

The Reorganized Debtors in these cases are Panda Temple Power, LLC and Panda Temple Power Intermediate
Holdings II, LLC. The last four digits of Panda Temple Power, LLC’s federal tax identification number are 8214.
Panda Temple Power Intermediate Holdings II, LLC is a disregarded entity for federal income tax purposes and, as
such, does not have a federal tax identification number. The Reorganized Debtors’ mailing address is 2892 Panda
Drive, Temple, TX 76501.
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PRELIMINARY STATEMENT2
1.

The requested extension of the Removal Deadline, as it relates to the

ERCOT action, is both reasonable and necessary to preserve the Reorganized Debtors’ rights
under the Bankruptcy Code; rights that the Debtors and Reorganized Debtors have been unable
to exercise since July 28, 2017 as a result of a stay order obtained post-petition by ERCOT
through its institution of a Mandamus Proceeding in the Dallas Court of Appeals. As such, cause
exists to extend the Removal Deadline as requested in the Motion.
2.

Contrary to the allegations in the Objection, the Reorganized Debtors are

not seeking to leverage the extension of the Removal Deadline as a “litigation trump card” or
preserve their ability to “forum shop at their strategic whim” - rather, the Reorganized Debtors
prudently and reasonably sought the extension of the Removal Deadline to preserve the status
quo with respect to the Action pending resolution of the Mandamus Proceeding that was initiated
by ERCOT post-petition. The Mandamus Proceeding was resolved through the issuance of the
Mandamus Opinion by the Dallas Court of Appeal just two days ago, resulting in the dissolution
of the stay. The Reorganized Debtors can now analyze the issues and determine whether or not
to seek removal, and may do so now for the first time without potentially violating the stay
ordered by the Texas state court. The requested extension of the Removal Deadline is brief and,
if granted, would result in no harm to ERCOT. If the Reorganized Debtors determine it is
appropriate to remove the ERCOT Action, ERCOT may seek to remand. The propriety of
removal is better addressed in that setting than here where all that is sought is a brief extension of
the Removal Deadline so that the Reorganized Debtors can make an informed decision after
analyzing all relevant issues. The request to extend the Removal Deadline is not a request that
2

Capitalized terms used, but not otherwise defined, in this Preliminary Statement shall have the meanings given to
such terms below, or in the Motion, as applicable.
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this Court exercise jurisdiction over the ERCOT Action, but rather a request for a reasonable
extension to preserve the status quo and allow the Reorganized Debtors a reasonable opportunity
to consider the removal option, especially now, in light of changed circumstances resulting from
issuance of the Mandamus Opinion.
3.

For these reasons and others discussed more fully below, the Court should

overrule the Objection and grant the Motion.
BACKGROUND
A.

General Background
4.

On April 17, 2017, the Debtors filed voluntary petitions in this Court

commencing cases for relief under chapter 11 of the Bankruptcy Code (the “Chapter 11
Cases”).

No trustee or examiner has been requested in these Chapter 11 Cases, and no

committees have been appointed.
5.

On January 23, 2018, the Court entered an order [Docket No. 559]

(the “Confirmation Order”) confirming the Plan. The Plan was substantially consummated,
and the Effective Date (as defined in the Plan) occurred on February 7, 2018. See Docket No.
573.
6.

A more detailed factual background concerning the Debtors, their

businesses, and the events leading to the filing of these Chapter 11 Cases and confirmation of the
Plan is set forth in the disclosure statement that was approved by the Court and accompanied the
Plan [Docket No. 242].

01:23106093.5
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The ERCOT Action
7.

On February 29, 2016, the Debtors and several co-Plaintiffs (collectively,

“Panda”) commenced suit against ERCOT (the “Action”) for fraud and related torts in state
court in Sherman, Texas, where one of the three power plants at issue in the Action is located.
8.

ERCOT is what is known in the Texas power industry as an “ISO,” an

independent system operator. A Texas corporation, ERCOT operates the transmission lines for
the grid, and it buys and sells power. The Debtors were one of ERCOT’s suppliers of power.
Among other things, ERCOT compiles data bearing on capacity, demand, and reserves and
supplies that data to NERC. This data is later taken and incorporated into what is called a
“CDR,” which is published in interstate commerce in part to incite investment in the Texas
power grid. Plaintiffs in Texas maintain that ERCOT, at a time when its numbers were being
questioned by NERC, fraudulently published false information in the CDRs and otherwise to
investors and lenders located throughout the United States to induce the construction of power
plants in Texas.
9.

By way of background, on January 26, 2017, ERCOT filed in the trial

court its first plea to the jurisdiction of the Sherman trial court. ERCOT’s plea did not claim
sovereign immunity. Rather, ERCOT advanced the novel argument that exclusive jurisdiction
over the dispute resided in the Public Utilities Commission of Texas (the “PUCT”). The
argument was novel for two reasons. First, the legislation giving rise to the ISO did not grant the
PUCT jurisdiction—exclusive or otherwise—over disputes between ERCOT and sellers of
power. See Tex. Util. Code § 39.151. Second, established case law in Texas—as well as PUCT
precedent—holds that the PUCT cannot generally adjudicate common law claims because it has
no jurisdiction to award damages. See, e.g., Penny v. Sw. Bell Tel. Co., 906 F.2d 183, 186 (5th

01:23106093.5
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Cir. 1990) (applying Texas law); Jenkins v. Entergy Corp., 187 S.W.3d 785, 800 (Tex. App.—
Corpus Christi 2006, pet. denied).
10.

The Sherman trial court overruled ERCOT’s novel plea to the jurisdiction

on April 17, 2017. See Exhibit A, Order Denying Plea to Jurisdiction. In the months following,
ERCOT continued to aggressively defend the Action, and did not commence any additional or
collateral proceedings to question the ruling by the trial court. The pre-trial order in Sherman set
February 5, 2018, as the trial date, and the Action was proceeding to trial in due course. See
Exhibit B, Pre-Trial Order.
11.

On June 1, 2017, ERCOT filed its Amended Plea to the Jurisdiction,

arguing for the first time sovereign immunity. Again, the trial court overruled the Plea.
12.

With knowledge of the commencement of the Debtors’ Chapter 11 Cases

and the imposition of the automatic stay under section 362 of the Bankruptcy Code, on July 24,
2017, ERCOT filed an original mandamus proceeding in the Dallas Court of Appeals related to
the Action (the “Mandamus Proceeding”). A copy of the mandamus petition is attached hereto
as Exhibit C. With the filing of the mandamus, ERCOT simultaneously sought and obtained a
stay that prohibited Panda from taking any further action with respect to the Action pending
resolution of the Mandamus Proceeding. See Exhibit D, Order Granting Stay. Panda sought to
dissolve the stay order entered by the Dallas Court of Appeals in the Mandamus Proceeding, but
was unsuccessful. Thus, the stay order issued by the Dallas Court of Appeals remained in force
from July 28, 2017 until the Court of Appeals issued its decision two days ago (the “Mandamus
Opinion”), holding that ERCOT could not be held liable for fraud under the doctrine of state
sovereign immunity, and a collateral order (the “Mandamus Order”) vacating the stay.3

3

Copies of the Mandamus Opinion and Mandamus Order are attached hereto as Exhibits E and F, respectively.

01:23106093.5
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Accordingly, the Reorganized Debtors can now make an informed and reasoned decision on
whether it is appropriate to seek to remove the Action and may do so without fear of being held
in contempt by the Dallas Court of Appeals.
C.

The Debtors’ Motion and ERCOT’s Response
13.

The original deadline by which the Debtors were required to file notices of

removal under Bankruptcy Rule 9027(a) (the “Removal Deadline”) was July 17, 2017. Upon
motions of the Debtors [Docket Nos. 257 and 390, respectively] the Court has extended the
Removal Deadline twice in these Chapter 11 Cases; first on July 26, 2017 [Docket No. 257] and
again on November 28, 2017 [Docket No. 431]. As of the filing of the Motion, the Removal
Deadline was March 14, 2018.4 The Reorganized Debtors have requested an extension of
approximately 120 days, through and including July 12, 2018 (the “Proposed Extended
Removal Deadline”).
REPLY
14.

The Reorganized Debtors respectfully submit that sufficient cause exists

to extend the Removal Deadline as it relates to the Action. As set forth in the Motion, under
Bankruptcy Rule 9006(b)(1), the Court may extend unexpired time periods, such as the Removal
Deadline, without notice. See Fed. R. Bankr. P. 9006(b)(1). A bankruptcy court’s authority to
extend, for cause, the removal period provided under 28 U.S.C. § 1452 and Bankruptcy Rule
9027 is well-settled in this District and others. See Pacor, Inc. v. Higgins, 743 F.2d 984, 996
n.17 (3d Cir. 1984), overruled on other grounds by Things Remembered, Inc. v. Petrarca, 516
U.S. 124, 134–35 (1995) (holding the bankruptcy court’s power to grant an extension of the
4

Pursuant to Local Rule 9006-2, the filing of the Motion prior to the expiration of the Removal Deadline
automatically extended the Removal Deadline until such time as the Court rules on the Motion. See Local Rule
9006-2. Thus, ERCOT’s contention that the Removal Deadline “expired on March 14 2018, one day after the filing
of the Motion,” is simply incorrect. See ERCOT Objection, ¶ 1.
01:23106093.5
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removal period pursuant to Bankruptcy Rule 9006(b) is “clear”); see also Caperton v. A.T.
Massey Coal Co., Inc., 251 B.R. 322, 325 (S.D. W. Va. 2000) (Bankruptcy Rule 9006 provides
authority to enlarge time periods for removing actions under Bankruptcy Rule 9027); In re
Jandous Elec. Constr. Corp., 106 B.R. 48, 49 (Bankr. S.D.N.Y. 1989) (same).
15.

As a result of actions taken by ERCOT, which were arguably in violation

of the automatic stay under section 362 of the Bankruptcy Code and therefore void ab initio5, the
Action had been stayed since July 28, 2017 pending resolution of the Mandamus Proceeding. As
such, the Reorganized Debtors were clearly justified in not to seeking to remove the Action prior
to the filing of the Motion, as doing so was likely prohibited by the stay in the Mandamus
Proceeding and could have resulted in a contempt order from the Dallas Court of Appeals.
Similarly, the Reorganized Debtors were clearly justified in seeking an extension of the Removal
Deadline in these Chapter 11 Cases, which will merely maintain the status quo and preserve the
Reorganized Debtors’ rights, which they have been unable to exercise until the resolution of the
Mandamus Proceeding a mere two days ago and the vacating of the July 28, 2017 stay order.
16.

The extension of the Removal Deadline, as noted in the Motion, will not

prejudice ERCOT because ERCOT’s rights to seek remand of the Action to state court pursuant
to 28 U.S.C. § 1452(b) are fully-preserved. The fact that ERCOT may potentially incur legal
fees if it decides to seek remand is not cognizable prejudice and, in any event, does not justify
stripping the Reorganized Debtors’ of their right to seek removal while their ability to exercise
that right had been stayed on account of ERCOT’s actions.6 The Reorganized Debtors should be
5

See Mar. Elec. Co. v. United Jersey Bank, 959 F.2d 1194, 1206 (3d Cir. 1991) (“Absent relief from the stay,
judicial actions and proceedings against the debtor are void ab initio.”) (citations omitted).

6

ERCOT’s contention here is fundamentally flawed, because it assumes that removal would be improper and
remand a foregone conclusion. That issue is not before the Court. Moreover, ERCOT cites no authority for its
proposition that legal fees it might incur contesting a removal - which the Reorganized Debtors would be legally
entitled to seek - is a cognizable harm.
01:23106093.5
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allowed a reasonable time period to assess their rights in light of the issuance of the Mandamus
Opinion, issued a mere 2 days ago, and the related Mandamus Order vacating the stay.
17.

ERCOT makes too much of the fact that these Chapter 11 Cases are post-

effective. First, the Effective Date of the Plan occurred on February 7, 2018, merely one month
prior to the filing of the Motion. Second, as discussed above, the Debtors and Reorganized
Debtors have been unable to exercise their removal right with respect to the Action since July 28,
2017. And third, and perhaps most importantly, the removal statute allows the Action to be
removed to the Federal court for the district in which the Action is proceeding; though cases may
often be transferred to the Bankruptcy Court, it is not required. Therefore, for purposes of
extending the Removal Deadline, the Bankruptcy Court’s jurisdiction, or potential lack thereof,
over the Action should not control and, more importantly, that issue is not before the Court.
18.

Lastly, there is simply no basis for ERCOT’s assertion that the

Reorganized Debtors are seeking to extend the Removal Deadline as a litigation tactic. To the
contrary, ERCOT filed the Mandamus Proceeding, arguably in violation of the automatic stay,
thereby preventing the Debtors and Reorganized Debtors from exercising their right under the
Bankruptcy Code to seek removal. Without acknowledging the fact that the Action was stayed
until very recently, ERCOT seeks to use the Debtors and Reorganized Debtors’ purported
“inaction” as a basis to strip them of this right. The Court should not countenance these efforts,
especially where refusing to do so will simply preserve the status quo.
[Remainder of this page intentionally left blank]
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WHEREFORE the Reorganized Debtors respectfully request that the Court (i) overrule
the Objection and (ii) grant the relief requested in this Motion and such further relief as the Court
deems just and proper.
Dated: April 18, 2018
Wilmington, DE

Respectfully submitted,
YOUNG CONAWAY STARGATT & TAYLOR, LLP
/s/ Shane M. Reil
Matthew B. Lunn (No. 4119)
Shane M. Reil (No. 6195)
Rodney Square
1000 North King Street
Wilmington, DE 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1253
-andSTROOCK & STROOCK & LAVAN LLP
Jayme T. Goldstein (admitted pro hac vice)
Jonathan D. Canfield (admitted pro hac vice)
180 Maiden Lane
New York, New York 10038
Telephone: (212) 806-5400
Facsimile: (212) 806-6006
Counsel to the Reorganized Debtors

01:23106093.5
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NO. CV-16-0401
PANDA POWER GENERATION
§
INFRASTRUCTURE FUND, LLC
§
D/B/A PANDA POWER FUNDS;
§
PANDA SHERMAN POWER HOLDINGS,
§
LLC; PANDA SHERMAN POWER
§
INTERMEDIATE HOLDINGS I, LLC;
§
PANDA SHERMAN POWER
§
INTERMEDIATE HOLDINGS II, LLC;
§
PANDA SHERMAN POWER, LLC;
§.
PANDA TEMPLE POWER HOLDINGS,
§
LLC; PANDA TEMPLE POWER
§
INTERMEDIATE HOLDINGS I, LLC;
§
PANDA TEMPLE POWER
§
INTERMEDIATE HOLDINGS II, LLC;
. §·
PANDA TEMPLE POWER, LLC;
§
PANDA TEMPLE POWER II HOLDINGS,
§
LLC; PANDA TEMPLE POWER II
§
INTERMEDIATE HOLDINGS I, LLC;
§
PANDA TEMPLE POWER II
§
INTERMEDIATE HOLDINGS II, LLC;
§
and PANDA TEMPLE POWER II, LLC,
§
Plaintiffs,

v.
ELECTRIC RELIABILITY COUNCIL
OF TEXAS, INC.,
Defendant.

§
§·
§
§
§
§
§
§
§

IN THE DISTRICT COURT

GRAYSON COUNTY, TEXAS

15 th JUDICIAL DISTRICT

ORDER DENYING DEFENDANT ELECTRIC
. RELIABILITY OF TEXAS, INC.'S PLEA TO THE JURISDICTION
On this day, the Court has considered Defendant Electric Reliability Council of Texas,
.
.
Inc.'s ("ERCOT's") Plea to ih:e Jurisdiction; After considering ERCOT's Plea to ~he Jurisdiction,

the Court finds that it shoul.d be DENIED.
IT IS. THEREFORE ORDERED that
is DENIED.
. ERCOT's Plea to the Jurisdiction
.

ORDERDENYiNG DEFENDANT ELECTRIC
RELIABILITY OF TEXAS, INC.'S PLEA TO THE JURISDICTION
.
.

Pagel
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2017.

Agreed as to form:

~~
~
a

emer A. Powers
Counsel for Plaintiffs
Haynes and Boone, L.L.P.
2323 Victory Ave., Suite 700
Dallas, TX 75219

FILED:
04/18/201711:43:11 AM
Kelly Ashmore
District Clerk ·
Grayson County, TX
By: Beshears , Chanda

on leaso

Counsel for Defendant
Skelton & Woody
248 Addie Roy Road, Suite B-302
Austin, TX 78746

16247395_1

ORDER DENYING DEFENDANT ELECTRIC
RELIABILITY OF TEXAS, INC. 'S PLEA TO THE JURISDICTION
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CAUSE NO. CV16-0401
PANDA POWER GENERATION
§
INFRASTRUCTURE FUND, LLC, ET
§
AL
§
VS.
§
ELECTRIC RELIABILITY
§
COUNCIL, OF TEXAS, INC.
PRETRIAL ORDER

IN THE DISTRICT COURT
15TH JUDICIAL DISTRICT
GRAYSON COUNTY, TEXAS

On this the 9th day of February, 2017, the Court enters the following orders:
Mediation is required in all cases 30 days prior to trial. If the parties cannot agree upon a
mediator, one will be appointed by the Court. Fees for mediation are to be divided and borne
equally by the parties unless agreed otherwise, and shall be paid by the parties directly to the
Mediator.
This case is set for the CIVIL jury docket commencing at 9:00 A.M., FEBRUARY 5, 2018.
Final pretrial in this matter will be held at 1:30 P.M., JANUARY 26, 2018.
At final pretrial the Court will hear all pending motions. ALL motions in limine must be filed
and heard at final pretrial. Proposed special issues must be presented to the Court by the time
evidence begins.
The trial docket will be called at 9:00 a.m. on the first day of the jury setting. The parties in all
cases not previously continued or settled will be expected to be present, with their clients, for
jury selection. The order of trial will be determined at docket call.

/s/ JIM FALLON
JUDGE PRESIDING
Copies to:
Mr. Werner A. Powers
Attorney at Law
werner.powers@haynesboone.com
Mr. Clyde M. Siebman
Attorney at Law
clydesiebman@siebman.com

Mr. Leslie C. Thorne
Attorney at Law
leslie.thorne@haynesboone.com
Mr. Chad V. Seely
Attorney at Law
Chad.seely@ercot.com

Mr. J. Hampton Skelton
Attorney at Law
hskelton@skeltonwoody.com

Mr. T. Scott Smith
Attorney at Law
scottsmithlawyer@gmail.com
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ACCEPTED
05-17-00870-CV
FIFTH COURT OF APPEALS
DALLAS, TEXAS
7/24/2017 4:19 PM
LISA MATZ
CLERK

No. _____

IN THE FIFTH COURT OF APPEALS
DALLAS, TEXAS

FILED IN
5th COURT OF APPEALS
DALLAS, TEXAS
7/24/2017 4:19:23 PM
LISA MATZ
Clerk

IN RE ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC.,
RELATOR.

Original Proceeding
from the 15th Judicial District Court, Grayson County, Texas
Cause No. CV–16–0401

PETITION FOR WRIT OF MANDAMUS

Wallace B. Jefferson
State Bar No. 00000019
wjefferson@adjtlaw.com
Rachel A. Ekery
State Bar No. 00787424
rekery@adjtlaw.com
Nicholas Bacarisse
State Bar No. 24073872
nbacarisse@adjtlaw.com
ALEXANDER DUBOSE JEFFERSON &
TOWNSEND LLP
515 Congress Avenue, Suite 2350
Austin, Texas 78701-3562
Telephone: (512) 482-9300
Facsimile: (512) 482-9303
ATTORNEYS FOR RELATOR
Oral Argument Requested
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IDENTITY OF PARTIES AND COUNSEL
Relator:

Electric Reliability Council of Texas, Inc.

Counsel for Relator:

Wallace B. Jefferson
State Bar No. 00000019
wjefferson@adjtlaw.com
Rachel A. Ekery
State Bar No. 00787424
rekery@adjtlaw.com
Nicholas Bacarisse
State Bar No. 24073872
nbacarisse@adjtlaw.com
ALEXANDER DUBOSE JEFFERSON &
TOWNSEND LLP
515 Congress Avenue, Suite 2350
Austin, Texas 78701-3562
Telephone: (512) 482-9300
Facsimile: (512) 482-9303
J. Hampton Skelton
State Bar No. 18457700
hskelton@skeltonwoody.com
Brandon Gleason
State Bar No. 24038679
bgleason@skeltonwoody.com
SKELTON & WOODY
248 Addie Roy Road, Suite B-302
Austin, Texas 78746
Telephone: (512) 651-7000
Facsimile: (512) 651-7001
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Chad V. Seely
State Bar No. 24037466
chad.seely@ercot.com
Nathan Bigbee
State Bar No. 24036224
nathan.bigbee@ercot.com
Erika M. Kane
State Bar No. 24050850
erika.kane@ercot.com
ELECTRIC RELIABILITY COUNCIL OF
TEXAS, INC.
7620 Metro Center Drive
Austin, Texas 78744
Telephone: (512) 225-7093
Facsimile: (512) 225-7079
Clyde M. Siebman
clydesiebman@siebman.com
State Bar No. 18341600
SIEBMAN, BURG, PHILLIPS & SMITH, LLP
Federal Courthouse Square
300 North Travis Street
Sherman, Texas 75090
Telephone: (903) 870-0070
Facsimile: (903) 870-0066
Trial Counsel:

J. Hampton Skelton
State Bar No. 18457700
hskelton@skeltonwoody.com
Brandon Gleason
State Bar No. 24038679
bgleason@skeltonwoody.com
SKELTON & WOODY
248 Addie Roy Road, Suite B-302
Austin, Texas 78746
Telephone: (512) 651-7000
Facsimile: (512) 651-7001
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Chad V. Seely
State Bar No. 24037466
chad.seely@ercot.com
Nathan Bigbee
State Bar No. 24036224
nathan.bigbee@ercot.com
Erika M. Kane
State Bar No. 24050850
erika.kane@ercot.com
ELECTRIC RELIABILITY COUNCIL OF
TEXAS, INC. 78744
7620 Metro Center Drive
Austin, Texas 78744
Telephone: (512) 225-7093
Facsimile: (512) 225-7079
Clyde M. Siebman
clydesiebman@siebman.com
State Bar No. 18341600
SIEBMAN, BURG, PHILLIPS &
SMITH, LLP
Federal Courthouse Square
300 North Travis Street
Sherman, Texas 75090
Telephone: (903) 870-0070
Facsimile: (903) 870-0066

iii

Case 17-10839-LSS

Doc 645-3

Filed 04/18/18

Page 6 of 100

Real Parties in Interest:

Panda Power Generation Infrastructure
Fund, LLC d/b/a Panda Power Funds; Panda
Sherman Power Holdings, LLC; Panda
Sherman Power Intermediate Holdings I,
LLC; Panda Sherman Power Intermediate
Holdings II, LLC; Panda Sherman Power,
LLC; Panda Temple Power Holdings, LLC;
Panda Temple Power Intermediate Holdings
I, LLC; Panda Temple Power Intermediate
Holdings II, LLC; Panda Temple Power,
LLC; Panda Temple Power II Holdings,
LLC; Panda Temple Power II Intermediate
Holdings I, LLC; Panda Temple Power II
Intermediate Holdings II, LLC; and Panda
Temple Power II, LLC

Counsel for Real Parties in
Interest:
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STATEMENT OF THE CASE
Nature of the
Case:

Investors and project companies sued the Electric Reliability
Council of Texas, Inc., alleging fraud, breach of fiduciary duty,
and negligent misrepresentation. Plaintiffs allege that they
invested $2.2 billion in several power plants relying on ERCOT’s
estimation of Texas’s future demand for electricity. They contend
that excess capacity has forced them to sell power “at a fraction
of the price” they had anticipated. MR9.

Parties in the
Trial Court:

Plaintiffs: Panda Power Generation Infrastructure Fund, LLC
d/b/a Panda Power Funds; Panda Sherman Power Holdings, LLC;
Panda Sherman Power Intermediate Holdings I, LLC; Panda
Sherman Power Intermediate Holdings II, LLC; Panda Sherman
Power, LLC; Panda Temple Power Holdings, LLC; Panda
Temple Power Intermediate Holdings I, LLC; Panda Temple
Power Intermediate Holdings II, LLC; Panda Temple Power,
LLC; Panda Temple Power II Holdings, LLC; Panda Temple
Power II Intermediate Holdings I, LLC; Panda Temple Power II
Intermediate Holdings II, LLC; and Panda Temple Power II, LLC
Defendant: Electric Reliability Council of Texas, Inc.

Respondent:

Honorable James P. Fallon, 15th Judicial District Court, Grayson
County

Respondent’s
Action:

The trial court denied ERCOT’s jurisdictional plea, which was
based on exclusive-jurisdiction grounds, App. A, and its motion
for reconsideration and jurisdictional plea, which sought
dismissal on both exclusive-jurisdiction and sovereign-immunity
grounds, App. B.
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STATEMENT OF JURISDICTION
This Court has mandamus jurisdiction pursuant to Article 5 of the Texas
Constitution, Sections 22.221(a) and (b)(1) of the Government Code, and Texas Rule
of Appellate Procedure 52.1.
ISSUES PRESENTED
1.

Does the Public Utility Commission, which has “complete authority” over
ERCOT’s operations and finances, have exclusive jurisdiction to address a
dispute involving ERCOT’s performance of its PUC-mandated functions?

2.

Does ERCOT, which oversees the operation of the electric transmission
network and administers the wholesale electricity market pursuant to grants
of power from the Legislature and PUC, have sovereign immunity from suits
when it exercises those delegated powers?

xix
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REASONS TO GRANT MANDAMUS
Eighteen years ago, the Legislature passed Senate Bill 7, paving the way for
the partial deregulation of the State’s electricity market. 1 The law authorized a
“competitive retail electric market that allows each retail customer to choose the
customer’s provider of electricity.” TEX. UTIL. CODE § 39.001(b)(1). The market is
governed by the Public Utility Regulatory Act, 2 “a comprehensive and adequate
regulatory system for public utilities to assure rates, operations, and services that are
just and reasonable to the consumers and to the utilities.” Id. § 11.002(a). Atop this
structure sits the Public Utility Commission, whose vast powers include the
“authority to make and enforce rules necessary to protect customers of
telecommunications and electric services consistent with the public interest.” Id. §
11.002(c).
The electricity market has three segments: power generation, power
transmission and distribution, and retail services. See PURA § 39.051(b). The
Legislature determined that a system operator—independent of any electricity
producer or seller—was “essential” to this regulatory scheme. It ordered the PUC to

1
2

Act of May 21, 1999, 76th Leg., R.S., ch. 405, 1999 Tex. Gen. Laws 2543.

Chapters 11 through 66 of the Texas Utility Code are collectively known as the Public Utility
Regulatory Act, or PURA.
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appoint an operator, and it gave the PUC “complete authority” over every aspect of
its operations and finances. Id. § 39.151(d).
The PUC certified the Electric Reliability Council of Texas as that operator.
16 TEX. ADMIN. CODE § 25.361(b). ERCOT manages the transmission of electricity
through the electrical grid, ensuring that service is reliable and adequate. 16 TEX.
ADMIN. CODE § 39.151(a); see FPL Energy, LLC v. TXU Portfolio Mgmt. Co., 426
S.W.3d 59, 61 (Tex. 2014). Pursuant to statutorily authorized delegations of power
from the PUC, ERCOT also oversees the operation of the wholesale market. 16 TEX.
ADMIN. CODE § 25.361(b).
The PUC has express authority to make rules regarding the reliability of the
electric grid. One of the ways it exercises that authority is by requiring ERCOT to
issue reports that predict future electricity demand. PURA § 39.151(d), (d-4)(1); 16
TEX. ADMIN. CODE § 25.505(c). Plaintiffs allege that ERCOT’s reports caused them
to make bad investments in Texas power plants.
Plaintiffs’ suit arises entirely out of ERCOT tasks that the PUC mandates—
activities that are critical to a pervasive regulatory scheme over which the PUC has
exclusive jurisdiction. If ERCOT performs inadequately, the PUC has the power to
take remedial action to ensure the regulatory system’s integrity. But rendition of a
judgment for Plaintiffs would upend the regulatory regime, violate the State’s and

2
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ERCOT’s sovereign immunity, and impose unnecessary costs on market participants
and electricity consumers.
Twice, the Supreme Court has recognized the PUC’s exclusive jurisdiction
over complaints within its broad regulatory authority. The trial court refused to
acknowledge those cases and intends to adjudicate a matter within the PUC’s sole
authority—Plaintiffs’ complaints about ERCOT’s prediction of future demand. That
ruling will throw the regulatory scheme governing the electricity market into
disarray. This Court should order the trial court to dismiss this case in light of the
PUC’s exclusive jurisdiction.
For similar reasons, and to avoid the same type of harm, this Court should
recognize ERCOT’s sovereign immunity from suit. ERCOT is a quasi-governmental
regulator, performing an essential public service. In highly analogous circumstances,
federal courts have recognized the immunity of quasi-governmental regulatory
authorities, and Texas courts have confirmed that an entity standing in the
government’s shoes shares its immunity when it acts as the government.
The PUC’s exclusive jurisdiction is critical to the deregulated electricity
market. ERCOT’s performance of vital PUC-mandated functions is integral to the
Legislature’s comprehensive regulatory scheme. Whether on the basis of exclusive
jurisdiction or sovereign immunity, this Court should grant relief and order the trial
court to dismiss the case.

3
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STATEMENT OF FACTS
Texas regulates the electricity market with exacting detail. At the heart of this
construct are the PUC and its designated system operator, ERCOT. The system
would implode if ERCOT were amenable to suit for carrying out its public duty to
predict future market demand.
A.

ERCOT’s critical role in Texas’s electric regulatory regime is the
result of a legislative command.
1.

ERCOT plays an important role in the partially deregulated
electricity market.

The Texas electricity market is regulated by the Public Utility Regulatory Act.
TEX. UTIL. CODE tit. 2. PURA provides “minimum standards of service quality,
customer service, and fair business practices to ensure high-quality service to
customers and a healthy marketplace.” PURA § 11.002(c). PURA protects “the
public interest inherent in the rates and services of electric utilities” through a
“comprehensive and adequate regulatory system” that assures “rates, operations, and
services that are just and reasonable to the consumers and to the electric utilities.”
Id. § 31.001(a). The Legislature ordered the PUC to regulate and supervise this
market. Id. §§ 11.002(c) (conferring on PUC “authority to make and enforce rules
necessary to protect” telecommunications and electric services customers consistent
with the public interest), 14.001 (“The [PUC] has the general power to regulate and
supervise the business of each public utility within its jurisdiction and to do anything

4

Case 17-10839-LSS

Doc 645-3

Filed 04/18/18

Page 26 of 100

specifically designated or implied by this title that is necessary and convenient to the
exercise of that power and jurisdiction.”), 32.001 (granting the PUC “exclusive
original jurisdiction over the rates, operations and services” of designated electric
utilities).
In 1999, when the Legislature determined that a competitive electric market
was in the public interest, PURA was amended to “protect the public interest during
the transition to and in the establishment of a fully competitive electric power
industry.” Id. § 39.001(a). Thus, at the same time it amended the law to deregulate
the prices of “the production and sale of electricity,” the Legislature recognized that
a new regulatory authority would be “essential” to ensuring the viability of the new
market framework. Id. § 39.151. Specifically, the Legislature required the PUC to
designate an “independent organization” (also referred to as an “independent system
operator”) to ensure:
• “access to the transmission and distribution systems for all
buyers and sellers of electricity on nondiscriminatory terms”;
• “the reliability and adequacy of the regional electrical network”;
• “that information relating to a customer’s choice of retail electric
provider is conveyed in a timely manner to the persons who need
that information”; and
• “that electricity production and delivery are accurately accounted
for among the generators and wholesale buyers and sellers in the
region.”

5

Case 17-10839-LSS

Doc 645-3

Filed 04/18/18

Page 27 of 100

Id. §§ 39.151(a)–(c). The PUC chose ERCOT as the independent system operator.
16 TEX. ADMIN. CODE § 25.361(a).
2.

The PUC exercises pervasive control over ERCOT.

By “independent,” the Legislature did not mean independent from the PUC,
but independent from participants in the market. By statute, ERCOT must be
“sufficiently independent of any producer or seller of electricity,” such that
ERCOT’s “decisions will not be unduly influenced by any producer or seller.”
PURA § 39.151(b).
The PUC exercises pervasive control over ERCOT’s operations, funding,
organization, and management. It has “complete authority” over ERCOT’s
“finances, budget, and operations.” Id. § 39.151(d) (emphasis added). This allows
the PUC to “ensure [ERCOT’s] accountability and” the “adequate[] perform[ance]”
of ERCOT’s “functions and duties.” Id. ERCOT must comply with the PUC in its
oversight and investigatory functions. Id. The PUC can require ERCOT to report on
its performance and finances, which the PUC may also audit. Id. § 39.151(d-4).
The PUC must “adopt and enforce rules relating to the reliability of the
regional electric network and accounting for the production and delivery of
electricity among generators and all other market participants.” Id. § 39.151(d).
ERCOT’s precise functions are subject to these PUC-crafted rules. See id.; accord
id. § 39.151(a) (defining ERCOT’s functions).
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The PUC has explicit power to delegate certain rulemaking authority to
ERCOT, subject to the PUC’s continued oversight and review. Id. § 39.151(d).
ERCOT, with PUC permission, makes and enforces “operating standards” that bind
electricity market participants. Id. § 39.151(i). ERCOT may also “establish and
oversee transaction settlement procedures.” Id. All market participants must obey
ERCOT’s “rules, guidelines, and procedures,” or they face PUC-imposed penalties
and sanctions. Id. § 39.151(j).
The PUC alone can “resolve disputes between an affected person and
[ERCOT] and adopt procedures for the efficient resolution of such disputes.” Id.
§ 39.151(d-4)(6).
The PUC has broad power to “take appropriate action” against ERCOT if it
“does not adequately perform [its] functions or duties.” Id. § 39.151(d). This
includes the power to punish ERCOT for inadequate performance or noncompliance
with the law. Id. The PUC can assess administrative penalties, and it can revoke
ERCOT’s certification altogether. Id. §§ 39.151(d), (d-4)(5). To that end, the PUC
has established procedures for ERCOT’s decertification if the PUC determines that
ERCOT has committed “significant violations of PURA or [PUC] rules or fail[s] to
efficiently and effectively carry out” its duties. 16 TEX. ADMIN. CODE § 25.364(d).
When evaluating ERCOT’s conduct, the PUC must consider whether
assessing a penalty would impair ERCOT’s critical functions. In order “to ensure
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continuity of operations,” the Legislature requires the PUC to consider the
“select[ion] and certif[ication]” of a successor organization, to which ERCOT’s
assets will be transferred, if the PUC is contemplating ERCOT’s decertification.
PURA § 39.151(d). Accordingly, the PUC adopted procedures forbidding ERCOT’s
decertification without simultaneously designating a successor. 16 TEX. ADMIN.
CODE § 25.364(e). The PUC must order that ERCOT’s “assets and liabilities” be
transferred to this successor, and this transfer must occur “in a way that ensures that
the functions of the independent organization continue to be provided reliably and
without interruption.” Id. §§ 25.364(e), (g). The need for continuity allows the PUC
to order ERCOT, its successor, or both to take the actions necessary to ensure
continued operations. Id. § 25.364(h).
The PUC controls ERCOT’s budget. PURA § 39.151(d-1). ERCOT must
propose its budget to the PUC, which may “approve, disapprove, or modify any item
included.” Id. (emphasis added). Likewise, ERCOT may not take on or refinance
any debt without the PUC’s approval. Id. § 39.151(d-2). As part of its budget-review
process, ERCOT must establish “performance measures to track [its] operations.”
Id. § 39.151(d-3). The PUC must report to the lieutenant governor, speaker, and
legislative committees regarding ERCOT’s performance. Id. ERCOT’s budgetreview process is subject to a public-comment period. Id. § 39.151(d-1).
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The PUC also controls ERCOT’s revenue, which is raised through a “system
administration fee.” Id. § 39.151(e). The PUC establishes the amount of the Fee,
which must be “reasonable and competitively neutral to fund [ERCOT’s] approved
budget.” Id. ERCOT collects the Fee from market participants that buy electricity
on behalf of consumers, who therefore are ultimately responsible for payment.
Revenue raised through the Fee must “closely match” the revenue needed to fund
ERCOT’s budget. Id. The Fee must also “tak[e] into account the effect of [the] fee
on market participants and consumers.” Id.
The PUC exercises substantial control over ERCOT’s board. The PUC
approves ERCOT’s by-laws, which govern board-member selection. Id.
§ 39.151(g). The board’s chairman, who cannot be affiliated with any market
segment, can serve only with PUC consent. Id. §§ 39.151(g)(7), (g-1); 16 TEX.
ADMIN. CODE § 25.362(g)(5). Only the PUC, and not ERCOT, can remove
unaffiliated ERCOT board members for cause. 16 TEX. ADMIN. CODE
§ 25.362(g)(5). ERCOT’s decisions to remove an unaffiliated board member—or
rule on a candidate’s qualifications—are subject to PUC approval. Id.
§ 25.362(g)(4). The PUC’s chair is an ex officio member of ERCOT’s board. PURA
§§ 39.151(g), (g)(1). All ERCOT board members are subject to conflict-of-interest
laws, and board meetings must be open to the public. Id. §§ 39.1511, 39.1512.

9

Case 17-10839-LSS

Doc 645-3

Filed 04/18/18

Page 31 of 100

Finally, the 82nd and 83rd Legislatures substantially increased the PUC’s and
Sunset Commission’s oversight roles over ERCOT. See Act of May 13, 2013, 83rd
Leg., ch. 170, § 1.08, 2013 Tex. Gen. Laws 725, 728–29 (codified at PURA
§§ 39.151(d-1)); Act of May 29, 2011, 82nd Leg., R.S., ch. 1232, § 1.09, 2011 Tex.
Gen. Laws 3278, 3279–80 (codified at PURA §§ 39.151(n)–(n-1)).
B.

Plaintiffs’ claims arise out of ERCOT’s performance of statutorily
mandated functions.

Plaintiffs are “investors and project companies” that built three power plants
in Texas for $2.2 billion. MR9. They claim to have relied on misrepresentations in
ERCOT’s PUC-mandated reports.
1.

The Capacity, Demand, and Reserve Reports

Consistent with the PUC’s complete authority over ERCOT’s operations and
finances, PURA authorizes the PUC to require ERCOT “to provide reports and
information relating to [ERCOT’s] performance of the functions prescribed by
[section 39.151],” as well as its “revenues, expenses, and other financial matters.”
PURA § 39.151(d-4)(1). The PUC has given force to this provision in several ways.
See id. § 39.151(d) (authorizing the PUC to make rules regarding grid reliability). It
requires ERCOT to submit an annual “operations report and plan” that discusses the
state of the electric grid, including:
Identification of existing and potential transmission constraints, and the
need for additional transmission, generation or demand response
resources within the ERCOT region. The report shall include
10
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projections of changes in demand, the capability of generation, energy
storage, and demand response resources, projected reserve margins,
alternatives for meeting system needs, and recommendations for
meeting system needs.
16 TEX. ADMIN. CODE § 25.362(i)(2)(I). The report must also include ERCOT’s
most recent information “on capacity, demand and reserves.” Id. § 25.362(i)(2)(D).
ERCOT must issue reports “intended to encourage market participants to
build and maintain a mix of resources that sustain adequate supply of electric
service.” Id. § 25.505(a). To satisfy this responsibility, ERCOT must publish an
annual “statement of opportunities” that “provides market participants with a
projection of the capability of existing and planned electric generation resources,
load resources, and transmission facilities.” Id. § 25.505(c).
The principal way ERCOT meets these responsibilities is by publishing
biannual Capacity, Demand, and Reserve reports, or CDRs. The CDRs provide a
ten-year forecast of the ERCOT region’s capacity, demand, and reserve margin. See,
e.g., MR101. The second page of each CDR includes an explicit disclaimer:
CDR WORKING PAPER
FOR PLANNING PURPOSES ONLY
This ERCOT Working Paper has been prepared for specific ERCOT
market participant purposes and has been developed from data provided
by ERCOT market participants. The data may contain errors or become
obsolete and thereby affect the conclusions and opinions of the
Working Paper. ERCOT MAKES NO WARRANTY, EXPRESS OR
IMPLIED,
INCLUDING
ANY
WARRANTY
OF
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR
11
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PURPOSE, AND DISCLAIMS ANY AND ALL LIABILITY WITH
RESPECT TO THE ACCURACY OF THE SAME OR THE FITNESS
OR APPROPRIATENESS OF SAME FOR ANY PARTICULAR
USE. THIS ERCOT WORKING PAPER IS SUPPLIED WITH ALL
FAULTS. The specific suitability for any use of the Working Paper and
its accuracy should be confirmed by each ERCOT market participant
that contributed data for this Working Paper.
This Working Paper is based on data submitted by ERCOT market
participants as part of their Annual Load Data Request (ALDR) and
their generation asset registration and on data in the EIA-411. As such,
this data is updated on an ongoing basis, which means that this report
can be rendered obsolete without notice.
See, e.g., MR97.
2.

Plaintiffs’ Allegations

Plaintiffs knew the CDRs’ “data may contain errors or become obsolete.” Id.
They nevertheless complain that ERCOT’s 2011 CDR inaccurately “projected
serious and long-term scarcity of power supply,” a projection that continued into
ERCOT’s 2012 CDR. MR19. They say ERCOT “knew” that these projections
“would lure investors to construct plants.” Id.
Ignoring the CDRs’ disclaimers, Plaintiffs allege that the 2011 and 2012
CDRs induced them to “ma[ke] investments they believed were critical for reliable
power generation for Texas.” MR20. After their plants were under construction,
Plaintiffs allege that “ERCOT published new CDRs using different data and a
different methodology.” Id. These new reports purportedly showed “extreme over
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capacity” rather than the “extreme scarcity” shown by the previous reports. Id.
Plaintiffs assert that:
Information slowly surfaced showing that ERCOT’s methodology and
data points used in the 2011 and 2012 CDRs were either seriously
flawed or rigged. Questions began to surface as to whether ERCOT
knew about the defective forecasting but suppressed this fact to induce
construction of plants without capacity payments. Questions arose
concerning ERCOT’s competency and independence, and whether the
science underlying the CDRs was so unsound as to be wholly
unreliable.
MR21. 3
Plaintiffs assert claims of fraud, negligent misrepresentation, breach of a
“formal fiduciary relationship [which] arose by virtue of the statutory and common
law duties owed by ERCOT to members and market participants,” and breach of “an
informal fiduciary duty [that] arose under the facts of this investment.”4 MR22.
Plaintiffs seek $2.7 billion or more in damages.5 MR263.

3

In a “capacity market,” “an electricity provider purchases from a generator an option to buy a
quantity of energy, rather than purchasing the energy itself. To maintain the reliability of the grid,
electricity providers generally purchase more capacity, i.e., rights to acquire energy, than necessary
to meet their customers’ anticipated demand.” NRG Power Mktg., LLC v. Me. Pub. Util. Comm’n,
558 U.S. 165, 168–69 (2010); see also MR18. The Legislature and PUC have so far elected not to
implement a capacity market in Texas, instead relying on the market price for energy to ensure
sufficient capacity.
4

Plaintiffs nonsuited all of their other claims. MR323.

5

Plaintiffs assert damages representing: (1) the difference between invested dollars and current
valuation of equity; (2) the difference between gross amount of equity and current valuation of
equity; (3) the difference between the total project cost and the most recent appraised value of the
project; and (4) quarterly losses, which were $350,000 in the first quarter of 2017 and which will
continue “for every other quarter going forward until the sale date.” MR263–64.
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ERCOT’s Jurisdictional Pleas

Because Plaintiffs’ claims arise out of actions that the PUC compelled
ERCOT to perform, and because the PUC exercises “complete authority” over the
matters in dispute, ERCOT filed a plea asserting the PUC’s exclusive jurisdiction.
See MR41. The trial court denied the plea. MR259.
After the Supreme Court issued its decision in University of the Incarnate
Word v. Redus, No. 15-0732, — S.W.3d —, 2017 WL 1968030 (Tex. May 12, 2017),
ERCOT filed another motion, which re-urged the PUC’s exclusive jurisdiction and
also argued that ERCOT enjoyed sovereign immunity. MR265. Plaintiffs moved to
strike ERCOT’s filing, MR284, and purported to file special exceptions to it,
MR425. But Plaintiffs set neither of these for a hearing. See MR334. The trial court
denied ERCOT’s motion for reconsideration and amended jurisdictional plea on
their merits. MR420.
This mandamus petition arises from the denial of these pleas.
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SUMMARY OF THE ARGUMENT
Plaintiffs’ claims arise from actions ERCOT took in compliance with
legislative and administrative commands. The PUC, acting under legislative
mandate, has implemented several measures to promote generation adequacy in the
ERCOT market. See 16 TEX. ADMIN. CODE § 25.505. One of these measures requires
ERCOT to publish CDRs.
Plaintiffs’ claims relate to ERCOT’s alleged lack of “competency and
independence” and failures in the “science” behind its CDRs. MR21. But all of
ERCOT’s operations fall under the PUC’s “complete authority.” Indeed, Plaintiffs
allege that ERCOT acted out of fear that the PUC would revoke its certification, a
matter explicitly—and solely—within the PUC’s purview. Finally, ERCOT could
not pay billions for Plaintiffs’ damages unless the PUC substantially increased the
statutorily authorized System Administration Fee. But substantially increasing the
Fee could violate the PUC’s statutory duty to keep the Fee reasonable and
competitively neutral.
The Legislature gave the PUC exclusive jurisdiction over claims regarding
ERCOT’s performance of its statutory functions. The PUC has sole authority over
matters involving ERCOT’s finances and operations. Because the Plaintiffs’ claims
all arise from statute, their common law rights are not abrogated. In any event,
allowing such claims against ERCOT would destroy PURA’s carefully balanced,
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comprehensive regime and jeopardize the administration of the Texas electricity
market.
ERCOT is also immune from suit. The Supreme Court has recognized three
bases for sovereign immunity, each of which applies to ERCOT. First, immunity
protects the public fisc. ERCOT is funded by a Fee that is authorized by the
Legislature pursuant to its police power and paid, ultimately, by electricity
consumers. Second, separation-of-powers principles support ERCOT’s immunity.
The Legislature has decreed that the PUC, not the courts, must decide when and how
much money ERCOT spends, how it operates, and whether it has underperformed
or abused its power. Third, immunity would protect critical government services.
Public policy demands that the Texas electric grid continue to function; the PUC
appointed ERCOT as the operator of this grid. Money that has been designated for
these essential regulatory purposes, if diverted to pay private litigants, would defeat
the Legislature’s mission to protect the electric market and its consumers.
The trial court abused its discretion in denying ERCOT’s jurisdictional plea.
When the PUC has exclusive jurisdiction, judicial appropriation of agency authority
disrupts the orderly processes of government. When an entity is immune from suit,
a trial court lacks jurisdiction over the claim, and extraordinary relief is appropriate.
Cf. City of Houston v. Williams, 216 S.W.3d 827, 829 (Tex. 2007) (“[I]mmunity
does not spring into existence when a damages award is finally made; it shields
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governments from the costs of any litigation leading up to that goal.”). Mandamus
is an appropriate remedy.
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ARGUMENT
I.

The PUC has exclusive jurisdiction over matters pertaining to ERCOT’s
performance of its responsibilities.
A.

Exclusive jurisdiction turns on substance, not pleading.

“An agency has exclusive jurisdiction when a pervasive regulatory scheme
indicates that [the Legislature] intended for the regulatory process to be the exclusive
means of remedying the problem to which the regulation is addressed.” Subaru of
Am., Inc. v. David McDavid Nissan, Inc., 84 S.W.3d 212, 221 (Tex. 2002)
(quotations omitted); see also Clint Indep. Sch. Dist. v. Marquez, 487 S.W.3d 538,
544 (Tex. 2016) (same). Where an agency has exclusive jurisdiction, it has
“authority to resolve disputes that arise within the agency’s regulatory arena.”
Marquez, 487 S.W.3d at 544.
In many cases, exclusive jurisdiction requires a litigant to “exhaust its
administrative remedies before seeking recourse through judicial review.” City of
Houston v. Rhule, 417 S.W.3d 440, 442 (Tex. 2013). But exclusive jurisdiction can
also entirely displace a common-law claim. This displacement requires a showing
that the “statute’s ‘express terms or necessary implications’ . . . indicate clearly the
Legislature’s intent to abrogate common-law rights.” Forest Oil Corp. v. El Rucio
Land & Cattle Co., 518 S.W.3d 422, 428 (Tex. 2017) (quoting Cash Am. Int’l Inc.
v. Bennett, 35 S.W.3d 12, 16 (Tex. 2000)).
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In determining whether an agency has exclusive jurisdiction, a court must
look past “the way the [plaintiffs] pleaded their causes of action” and focus on the
“nature of the claims.” Marquez, 487 S.W.3d at 547. It must ask whether “the
problem” underlying the plaintiffs’ action is one over which the Legislature intended
an agency to have exclusive jurisdiction. Subaru, 84 S.W.3d at 221; see also
Marquez, 487 S.W.3d at 547 (explaining that while the plaintiff’s claims were pled
as constitutional violations, their underlying nature was for violations of the
Education Code).
B.

A pervasive regulatory scheme governs “the problem” at the heart
of Plaintiffs’ claims.

Exclusive jurisdiction exists not as a function of magic words. Rather, a court
looks to the agency’s “authorizing legislation for an express grant of exclusive
jurisdiction or for ‘a pervasive regulatory scheme’ indicating that was the
Legislature’s intention.” Emps. Ret. Sys. of Tex. v. Duenez, 288 S.W.3d 905, 908–
09 (Tex. 2009) (quoting In re Sw. Bell Tel. Co., 235 S.W.3d 619, 625 (Tex. 2007))
(emphasis added); see also, e.g., Thomas v. Long, 207 S.W.3d 334, 341 (Tex. 2006)
(finding exclusive jurisdiction even though the statute “d[id] not contain the words
‘exclusive jurisdiction’”).
The Supreme Court has twice held that PURA constitutes a pervasive
regulatory scheme governing utility issues. And embedded within this larger
pervasive scheme is a more particularized scheme governing ERCOT particularly.
19
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Whether looked at alone or as part of the larger regulatory ecosystem, a pervasive
regulatory scheme governs the problem at the heart of Plaintiffs’ complaints.
1.

The PUC has exclusive jurisdiction over lawsuits arising
under PURA.

The Supreme Court of Texas has concluded that PURA created a pervasive
regulatory scheme. Sw. Bell, 235 S.W.3d at 625 (“PURA is intended to serve as a
pervasive regulatory scheme that governs the Texas Universal Service Fund.”); In
re Entergy Corp., 142 S.W.3d 316, 323 (Tex. 2004) (“PURA is intended to serve as
a ‘pervasive regulatory scheme’ of the kind contemplated in [Subaru].”).
In both decisions, the Court relied on language granting the PUC exclusive
original jurisdiction over certain matters, but in neither case was that language key
to the Court’s finding that PURA was pervasive. Entergy, 142 S.W.3d at 323; see
also Sw. Bell, 234 S.W.3d at 625.
a.

In re Entergy Corporation

Entergy involved regulation of the electricity market. The case arose out of a
merger between two electric utilities that predated the electricity market’s
deregulation. See 142 S.W.3d at 319. The PUC-approved merger agreement
determined how savings would be divided between ratepayers and shareholders over
a multi-year period. See id. During that time, the market was deregulated and
electricity rates were frozen. See id. at 320. The PUC approved a settlement
agreement that allowed the utility to freeze rates and postpone retail competition.
20
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See id. A group of ratepayers sued, claiming that this arrangement breached the
merger agreement. See id.
The Supreme Court looked first at whether the problem the ratepayers’ suit
addressed—interpretation of and compliance with a PUC-approved contract—was
subject to a pervasive regulatory scheme. Id. at 322. In concluding that it was, the
Court pointed not to PURA’s explicit grant of exclusive jurisdiction over certain
disputes, but to PURA’s statement of legislative purpose. Id. The Legislature’s
“purpose” was to “establish a comprehensive and adequate regulatory system for
electric utilities to assure rates, operations, and services that are just and reasonable
to the consumers and to the electric utilities.” PURA § 31.001(a) (emphasis added).
The Court explained that
the statutory description of PURA as ‘comprehensive’ demonstrates the
Legislature’s belief that PURA would comprehend all or virtually all
pertinent considerations involving electric utilities operating in Texas.
That is, PURA is intended to serve as a “pervasive regulatory scheme”
of the kind contemplated in [Subaru].
Entergy, 142 S.W.3d at 323 (emphasis added); see also id. (“The Legislature’s
description of PURA as ‘comprehensive,’ coupled with the fact that PURA regulates
even the particulars of a utility’s operations and accounting, demonstrates the
statute’s pervasiveness.” (emphasis added)).
The Court cited the “exclusive original jurisdiction” provision not as evidence
of pervasiveness, but as an indication of which entity enjoyed exclusive jurisdiction.
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After determining that PURA was a “pervasive” scheme, it turned to the
Legislature’s grant of exclusive original jurisdiction over rate issues. Id. The Court
held that this provision “ma[de] it clear that the Legislature intended this dispute”
“to begin its journey towards resolution at the PUC.” (emphasis added)); accord
Duenez, 288 S.W.3d at 909 (holding that there must be either express language or a
pervasive regulatory scheme).
The exclusive-jurisdiction provision confirmed that the PUC held that role.
Entergy, 142 S.W.3d at 323. Rejecting the plaintiffs’ arguments that the case
presented a mere contract dispute, the Court held that the merger agreement “took
on an administrative character” when the PUC approved and adopted it. Id. at 323–
24. It was the administrative process that gave the agreement meaning. Therefore,
disputes about the agreement were within the PUC’s exclusive jurisdiction. Id. at
324.
b.

In re Southwestern Bell

Southwestern Bell confirms the Supreme Court’s holding that PURA created
a single, overarching regulatory regime under the PUC’s purview. The case was a
class action suit brought by residential customers against Southwestern Bell. The
customers alleged that Southwestern Bell violated a statutory rate cap by collecting
the Texas Universal Service Fund from its customers. They sued for a refund and a
declaration that the surcharge was illegal. 235 S.W.3d at 623. Southwestern Bell
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asserted that the PUC had exclusive jurisdiction over the claims. The Supreme Court
agreed.
The Court observed that the Fund was created to advance what had “long been
a policy objective of our state and national governments”: universal access to
telecommunications service. Id. at 621–22. The Legislature directed the PUC to
establish rules governing the assessment of the surcharge by telecommunications
utilities against their customers. See id. at 622–23. The Supreme Court cited Entergy,
holding that the “same reasoning applie[d].” Id. at 625 (“We recently held that
PURA is intended to serve as a pervasive regulatory scheme of the kind
contemplated in [Subaru].” (quotations omitted)). It noted that the Legislature had
granted the PUC “exclusive original jurisdiction over the business of property of a
telecommunications utility.” PURA § 52.002(a), quoted in Sw. Bell, 235 S.W.3d at
625.
That grant of exclusive original jurisdiction did not specifically mention the
PUC’s jurisdiction over disputes regarding the Fund. But the Court held that PURA
chapter 56—which governs the Fund—“constitutes a comprehensive regulatory
scheme for a [Fund] administered by the PUC.” Sw. Bell, 235 S.W.3d at 625. PURA,
the Court thus held, was “intended to serve as a pervasive regulatory scheme that
governs the [Fund].” And the Court held that the PUC had exclusive jurisdiction
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over this scheme because the PUC, “as administrator of the [Fund],” had
“comprehensive” authority over the Fund and disputes regarding it. Id. at 625–26.
2.

This case arises out of two embedded “pervasive regulatory
schemes.”

ERCOT operates under the same “pervasive regulatory scheme” that the
Court considered in Entergy and Southwestern Bell. The statement of purpose the
Court cited in Entergy applies to all of PURA’s subtitle B, governing electric
utilities. See PURA § 31.001(a). The PURA section defining ERCOT’s role and
responsibilities, and the PUC’s oversight role, is part of that same subtitle. See id.
§ 39.151. Thus ERCOT is enmeshed in the “comprehensive” regulatory system
governing electric utilities. Indeed, it forms a crucial piece of that system—one the
legislature called “essential”—by, among other things, ensuring that power is
adequately and reliably transmitted from generators to consumers. See FPL Energy,
426 S.W.3d at 61 (recognizing that ERCOT is responsible for “managing the
transmission of electricity through an interconnected network—or grid—of
transmission lines”). ERCOT performs that role by making rules and adopting
operating standards that bind other market participants, violations of which can
result in administrative penalties and other discipline. Id. §§ 39.151(d), (i), (j).
Additionally, the comprehensive nature of PURA section 39.151, which
created the position ERCOT holds, demonstrates that it is, itself, a pervasive
regulatory scheme regarding ERCOT, embedded within the larger scheme governing
24
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the entire utility industry. Section 39.151 creates the role of independent system
operator; empowers the PUC to certify an entity to that role; defines its structure,
responsibilities, and powers; provides its funding mechanism; and vests in the PUC
expansive oversight powers over the operator’s budget and operations, including the
power to compel reports and discipline or decertify the organization.
These pervasive regimes cover the specific subjects at the heart of this case.
Plaintiffs’ claims arise entirely out of ERCOT’s PUC-mandated publication of
demand and capacity forecasts in its CDRs. Id. § 39.151(d-4)(1); see also id.
§ 39.151(d) (authorizing the PUC to make rules regarding electric reliability). The
PUC requires ERCOT to publish reports regarding its operations and budget, 16
TEX. ADMIN. CODE § 25.362(i), pursuant to the PUC’s “complete authority,” PURA
§ 39.151(d). The PUC has issued multiple regulations prescribing precisely what
ERCOT must report and when. See, e.g., 16 TEX. ADMIN. CODE §§ 25.362(i), 25.505.
The CDR is one of the required reports. 16 TEX. ADMIN. CODE § 25.505. The purpose
of the rule requiring the CDR is to ensure sufficient generation capacity on the grid.
16 TEX. ADMIN. CODE §§ 25.505(a), (c). The CDRs thus relate directly to PURA’s
mandate of ensuring the adequacy and reliability of the ERCOT system.
C.

The PUC has exclusive jurisdiction over claims regarding
ERCOT’s performance and operations.

In determining that the PUC had exclusive jurisdiction over ratepayer claims,
Entergy looked at explicit language to that effect. Entergy, 142 S.W.3d at 323
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(noting that PURA grants “the Commission . . . exclusive original jurisdiction over
the rates, operations, and services of an electric utility” (quotations omitted)).
Although the language on which Entergy relied does not expressly cover
problems with ERCOT’s performance, cf. Sw. Bell, 235 S.W.3d at 625, other PURA
language reflects an unmistakable legislative insistence that the PUC, to any other
forum’s exclusion, has exclusive authority over ERCOT’s operations.
ERCOT “is directly responsible and accountable to the” PUC. PURA
§ 39.151(d) (emphasis added). “Directly” “means ‘without the intervention of a
medium or agent’ or ‘immediately.’” Christus Health Gulf Coast v. Carswell, 505
S.W.3d 528, 535–36 (Tex. 2016) (quoting BLACK’S LAW DICTIONARY 557 (10th ed.
2014)). “Directly” thus positions the PUC as ERCOT’s “immediate” overseer, with
which no other entity can intervene. See id.
This is confirmed by PURA’s statement that the PUC
has complete authority to oversee and investigate [ERCOT’s] finances,
budget, and operations as necessary to ensure the organization’s
accountability and to ensure that the organization adequately performs
the organization’s functions and duties.
PURA § 39.151(d) (emphasis added). “Complete” is “total.” Complete, WEBSTER’S
THIRD NEW INTERNATIONAL DICTIONARY 465 (2002). The Legislature thus intended
that the PUC, to the exclusion of all others, control ERCOT’s “finances, budget, and
operations.” Cf. Elam v. Kan. City S. Ry. Co., 635 F.3d 796, 803 (5th Cir. 2011)
(explaining that when “complete preemption” exists, it means that “Congress
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intended the federal cause of action to be the exclusive cause of action” (quotations
omitted; emphasis added)).
These provisions establish the PUC’s absolute control over ERCOT, to the
exclusion of other entities, forums, or litigants. That is why PURA extensively and
specifically prescribes the manner in which the PUC oversees ERCOT. Cf. Entergy,
142 S.W.3d at 323 (“The Legislature’s description of PURA as ‘comprehensive,’
coupled with the fact that PURA regulates even the particulars of a utility’s
operations and accounting, demonstrates the statute’s pervasiveness.”). The PUC has
total authority over ERCOT’s spending and revenue, and it has numerous tools to
ensure that ERCOT complies with PURA and PUC rules. It can (and does) require
extensive self-reporting, and may audit ERCOT at will. It is entitled to remedy
noncompliance through administrative penalties and decertification.
D.

The Legislature has abrogated claims against ERCOT outside the
administrative process.

That the Legislature intended for the PUC to exercise total control over
ERCOT—to the exclusion of any other forum—is clear. The PUC’s complete
authority over ERCOT includes specific statutory authority over its budget,
revenues, operations, and reporting. The reports—the object of Plaintiffs’ suit—are
PUC-mandated. These facts evince the Legislature’s intent to encompass concerns
regarding ERCOT’s operations within the administrative process.
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Thus the PUC is empowered to hear complaints about, or investigate on its
own authority, ERCOT’s alleged impropriety, and the PUC may provide remedies
consistent with PURA’s regulatory scheme. PURA § 39.151(d-4)(6); 16 TEX.
ADMIN. CODE §22.251. It can also assess penalties, decertify ERCOT, or order other
relief to improve ERCOT’s performance. PURA § 39.151(d). What the Legislature
did not authorize is the type of relief that Plaintiffs seek: billion-dollar damages, paid
from a statutorily authorized Fee to private litigants, that threaten, rather than
strengthen, the Legislature’s “comprehensive” regulatory regime.
This Court should respect the line the Legislature has drawn. That is the
approach that the Supreme Court has repeatedly endorsed, deferring to the remedies
the Legislature has adopted, and refusing to supplement them when it has occupied
the field. The Court has focused on “the problem” underlying a complaint. Here, the
problem involved implicates core ERCOT operations, including its mandatory
reporting, over which the PUC has exclusive control. What Plaintiffs seek is
incompatible with the regulatory regime, which carefully balances the need for
ERCOT’s accountability with the need to maintain its critical services. Finally, some
or all Plaintiffs can bring their complaints to the PUC; what they cannot do is
commandeer, for their private purposes, the remedial actions the Legislature has
established.
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Regulatory regimes can abrogate non-administrative claims
and remedies.

“Whether a regulatory scheme is an exclusive remedy depends on whether ‘the
Legislature intended for the regulatory process to be the exclusive means of
remedying the problem to which the regulation is addressed.’” City of Waco v.
Lopez, 259 S.W.3d 147, 153 (Tex. 2008) (quoting Sw. Bell, 235 S.W.3d at 624–25).
This is a form of preemption, a legislative mechanism that displaces common-law
causes of action. See, e.g., B.C. v. Steak N Shake Operations, Inc., 512 S.W.3d 276,
285 (Tex. 2017) (considering whether the Texas Commission on Human Rights Act
“preempt[ed] a common law assault claim” (citing Waffle House, Inc. v. Williams,
313 S.W.3d 796, 808 (Tex. 2010))); Alex Sheshunoff Mgmt. Servs., L.P. v. Johnson,
209 S.W.3d 644, 653 (Tex. 2006) (explaining that Legislature passed a statute on
covenants not to compete in order to “preempt[ the] common law”).
In determining whether a statutory scheme displaces a common-law claim,
the Legislature’s intent is paramount. See Reeder v. Daniel, 61 S.W.3d 359, 364
(Tex. 2001) (refusing to “disturb the Legislature’s regulatory scheme by judicially
recognizing a cause of action” apart from the comprehensive statutory scheme that
the Legislature had created). Where the creation of a regulatory regime abrogates a
“common-law right,” the Legislature’s intent must be apparent from the statute’s
“express terms or necessary implications.” Forest Oil, 518 S.W.3d at 428
(quotations omitted). An intent to create an exclusive remedy can be implied from
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inconsistencies between the administrative scheme and the cause of action. See Tex.
Mut. Ins. Co. v. Ruttiger, 381 S.W.3d 430, 443 (Tex. 2012) (finding common-law
and statutory bad faith claims barred by exclusive administrative remedy where it
was “inconsistent with the structure and detailed processes” and “goals and
legislative intent exhibited in” the regulatory scheme); see also In re Crawford &
Co., 458 S.W.3d 920, 924 (Tex. 2015) (explaining that Ruttiger found common-law
remedies displaced by the administrative scheme “for the same reason” as statutory
remedies); Waffle House, 313 S.W.3d at 808 (explaining that a statutory remedy
displaces a common-law one when the two are “irreconcilable and inconsistent”
(citing Lopez, 259 S.W.3d at 154)).
2.

This case does not involve abrogation of any common-law
right.

Plaintiffs argue that exclusive PUC jurisdiction over ERCOT’s operations
would deprive them of a common-law right, in violation of the Texas Constitution’s
Open Courts provision. MR407. Plaintiffs’ concerns are misplaced. The rights they
assert arise not from the common law, but from the administrative scheme.
It is not enough for Plaintiffs to mention “common law” in their pleadings,
which do not control the exclusive jurisdiction analysis. Crawford, 458 S.W.3d at
926 (“Whether the Act provides the exclusive process and remedies, therefore, does
not depend on the label of the cause of action asserted. . . . [C]laimants may not
recast claims to avoid statutory requirements . . . .”). Rather, the court “look[s] at the
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substance of the claim” to determine the nature of the right that the plaintiff alleges
was violated. Id. When that right does not arise from the common law, the
administrative regime may preclude a common-law—and even a constitutional—
claim.
In Subaru, for instance, a car dealer alleged that Subaru had violated the Motor
Vehicle Commission Code, which prohibits manufacturers from “unreasonably
denying a dealership-relocation application.” 84 S.W.3d at 217. The dealer brought
breach of contract and common-law duty of good faith and fair dealing claims. See
id. at 217–18. The Supreme Court held that the Motor Vehicle Board had exclusive
jurisdiction over the dealer’s claims. The Court rejected the dealer’s Open Courts
argument, because the dealer’s rights regarding “who may operate a dealership and
where that dealership may be located” were creations of the regulatory regime, not
of the common law. Id. at 227.
Thomas concerned a sheriff deputy’s suit for unjust termination. See 207
S.W.3d at 336–37. The sheriff’s department had created a civil service commission,
pursuant to statutory authority. As part of the regulatory regime that created the
commission, the deputy had won the right not to be terminated except for cause. See
id. at 341–42. Thus the right forming the basis for the deputy’s suit arose from the
regulatory regime, not from the common law, and the Supreme Court held that the
commission therefore had exclusive jurisdiction. Id. (“We hold that once the
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employees of a department elect to create a commission, and the commission’s rules
create rights employees would not have at common law, the commission obtains
exclusive jurisdiction over those matters.”).
In Marquez, the Commissioner of Education had exclusive jurisdiction over
matters pertaining to the “school laws of this state.” 487 S.W.3d at 546–47. The
plaintiffs brought constitutional claims that they contended fell outside of the
Commissioner’s jurisdiction. See id. The Supreme Court rejected that argument
because the actions that formed the basis for the constitutional claims were alleged
violations of “the school laws of this state.” Id. at 548. Therefore, the underlying
rights the plaintiffs asserted arose not from the constitution or common law, but from
the regulatory regime. Id. at 549. Exclusive jurisdiction lay with the Commissioner.
Id.
The Austin Court of Appeals reached a similar holding in Texas Mutual
Insurance Co. v. Eckerd Corp., 162 S.W.3d 261 (Tex. App.—Austin 2005, pet.
denied). There, Texas Mutual asserted common-law claims, including a negligentmisrepresentation claim, against several pharmacies related to alleged overcharges
for drugs Texas Mutual provided to injured workers under the Workers’
Compensation Act. See id. at 262–63. The pharmacies argued that the Workforce
Commission had exclusive jurisdiction. See id. at 266. Texas Mutual objected on the
grounds that the Legislature had not intended to abrogate its common-law claims.
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See id. The court rejected this objection, explaining “that Texas Mutual’s claims are
‘common law’ in name only.” Id. It held that Texas Mutual’s claims “derive[d] from
the statutory provision setting the maximum allowable reimbursement,” explaining
that “[a]t common law, there is no standard or duty to charge a particular amount for
prescription drugs.” Id. Accordingly, the court held that the abrogation of Texas
Mutual’s claims was permissible. Id.; accord Am. Motorists Ins. Co. v. Fodge, 63
S.W.3d 801, 804 (Tex. 2001) (“The court could not adjudicate her damages claim
without determining her entitlement to medical treatment, a matter within the
Commission’s exclusive jurisdiction.”).
The Supreme Court and intermediate courts have thus made clear that where
a plaintiff’s complaint concerns violations of, or implicates rights arising from, a
regulatory regime, no common-law right is abrogated even if a common-law claim
is presented.
Here, Plaintiffs’ claims arise out of complaints about the reliability of reports
that the PUC specifically directed ERCOT to publish. Plaintiffs thereby challenge
ERCOT’s performance of duties the PUC mandates. Those duties are creatures of
rule and statute, not the common law. No one, including the Plaintiffs, has a
common-law right to accurate projections of future electricity demands. And no
court could award Plaintiffs damages without accounting for—or impermissibly
ignoring—matters within the PUC’s exclusive jurisdiction, namely ERCOT’s
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operations and expenditures, as well as the System Administration Fee. See Fodge,
63 F.3d at 804; Eckerd, 162 S.W.3d at 266. Under the cases described above, the
PUC—not the courts—properly oversees ERCOT’s PUC-driven obligations.
Plaintiffs have creatively pleaded statutory violations as common-law claims.
The Supreme Court has denounced that practice. There is no open-courts violation.
3.

Allowing Plaintiffs’ claims against ERCOT would destroy
PURA’s regulatory scheme.

Even if Plaintiffs had a common-law right that was implicated by this case,
permitting its pursuit in court would cripple the regulatory scheme. That result would
constitute a “clear repugnance between” Plaintiffs’ common law claims and PURA’s
regulatory regime. Cash Am., 35 S.W.3d at 16 (quotations omitted). This repugnance
reflects the Legislature’s intent to abrogate common-law claims against ERCOT
related to the performance of its duties. Id.
PURA balances competing concerns, among them the need for ERCOT’s
provision of a reliable electric grid and the need for ERCOT to act legally and
appropriately. ERCOT is not merely a regulated entity, but is itself a regulator. See
FPL Energy Upton Wind I, L.P. v. City of Austin, 240 S.W.3d 456, 457 (Tex. App.—
Amarillo 2007, no pet.) (explaining that ERCOT “regulate[s] and manage[s]” the
electric grid). Because of this unique role in PURA’s regulatory system, permitting
ERCOT to be hauled into court on claims outside the administrative process presents
a unique harm to the entire system.
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Given ERCOT’s vital role in facilitating a functioning electric grid, PURA
granted the PUC total authority to oversee ERCOT and, where necessary, punish it.
But disciplining ERCOT with a devastating financial sanction would sacrifice the
continuity of ERCOT’s operations. For that reason, PURA carefully prescribes the
circumstances under which the PUC can decertify ERCOT, so that the core oversight
function never ceases. ERCOT’s liabilities and costs are funded through a stateauthorized Fee that the Legislature says must be “reasonable and competitively
neutral.” PURA § 39.151(e). Protecting ERCOT from significant and sudden
liabilities that could halt operations entirely, while permitting proportionate
administrative penalties, protects the grid, market participants, and consumers. In
this way, the PUC balances the need to keep ERCOT accountable while
simultaneously maintaining a functional electric grid.
Allowing common-law damage claims against ERCOT outside the
administrative process would destroy all of this. Plaintiffs seek to recover from
ERCOT more than $2.7 billion, an amount they say increases quarterly. MR261.
ERCOT’s annual budget is less than one-tenth that amount. The fact that a single
verdict adopting Plaintiffs’ damage model could cripple grid oversight underscores
why jurisdiction rests solely with the PUC.6

6

In the trial court, Plaintiffs placed much rhetorical weight on the fact that ERCOT carries
insurance, asserting that the PUC’s—not the Legislature’s—approval of this coverage implied that
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PURA gives the PUC complete control over ERCOT’s budget, so ERCOT’s
ability to satisfy a judgment of this magnitude would ultimately require PUC
consent. Thus, as a practical matter, the PUC, rather than a court, has the power to
determine whether a substantial claim against ERCOT would be paid. This practical
power of the purse, insulated from review by the PUC’s sovereign immunity, is
further evidence of the PUC’s exclusive jurisdiction over issues regarding ERCOT’s
performance.
If ERCOT failed to pay, Plaintiffs’ remedy would be to execute against
ERCOT’s property. But execution against ERCOT’s real and personal property
would leave ERCOT functionally unable to perform its statutorily mandated duties.
Suddenly, Texas could be left without an independent system operator to ensure grid
reliability—without the PUC having gone through the process PURA requires to
ensure that a successor is ready to take over. The alternative to execution would
likely be bankruptcy, which might also leave ERCOT in a position where it would
be unable to adequately perform its functions.

ERCOT was subject to non-administrative claims regarding its operations. Plaintiffs’ position
makes little sense. The Supreme Court long ago recognized that an immune entity’s insurance
coverage does not imply a waiver of immunity; generally, the insurance is purchased to pay claims
falling outside that immunity, such as ultra vires or Tort Claims Act claims, as well as attorneys’
fees. See Duhart v. State, 610 S.W.2d 740, 742 (Tex. 1980). Likewise, ERCOT has never argued
that every conceivable claim against it would be within the PUC’s exclusive jurisdiction; for
instance, an invitee’s slip and fall may not be. That ERCOT may be amenable to certain suits, and
carries insurance to cover them, does not imply that no suit against it is in the PUC’s exclusive
jurisdiction.
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Things would be no less complicated if the PUC permitted payment of the
judgment. ERCOT is funded by a statutory Fee, authorized under the State’s police
power. See Lowenberg v. City of Dallas, 261 S.W.3d 54, 58 (Tex. 2008) (explaining
that the government may charge fees to recoup “regulatory cost[s]”); see also
TracFone Wireless, Inc. v. Comm’n on State Emergency Commc’ns, 397 S.W.3d
173, 175 n.3 (Tex. 2013) (“A charge is a fee rather than a tax when the primary
purpose of the fee is to support a regulatory regime governing those who pay.”); Tex.
Boll Weevil Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454, 461 (Tex. 1997)
(explaining that it is the State’s regulatory police power that allows it to impose fees
of this sort). Because a judgment against ERCOT would be paid out of a Fee
collected pursuant to the State’s authority, it would in a very real sense be a judgment
against the State itself.
Moreover, PURA mandates that the System Administration Fee be
“reasonable and competitively neutral.” PURA § 39.151(e). A proposed increase in
the Fee must take into account the effect it would have “on market participants and
consumers.” Id. 7 If the Fee had to be increased to pay for judgments exogenous to
the regulatory process, over which the PUC lacked control, the PUC would have no

7

Because the Fee is ultimately paid by Texas electricity consumers, see SUNSET ADVISORY
COMMISSION, FINAL REPORT: PUBLIC UTILITY COMMISSION, ELECTRIC RELIABILITY COUNCIL OF
TEXAS, & PUBLIC UTILITY COUNSEL 48 (July 2011), a judgment financed through a Fee increase
would also fall on these consumers.
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power to consider these important statutory concerns in setting the Fee. Moreover,
the sheer amount of potential liability would have serious consequences for market
participants and consumers. Plaintiffs’ alleged damages are more than ten times
ERCOT’s annual revenues.8 A fee increase commensurate with Plaintiffs’ alleged
damages would require a massive increase in the Fee. This would compromise the
PUC’s and ERCOT’s ability to ensure that the Fee is “reasonable and competitively
neutral.” Indeed, during the 2015 budget-review process, some market participants
balked at the 20% increase in the System Administration Fee that the PUC
approved. 9 Paying for Plaintiffs’ damages would require a 1,000% increase in the
Fee. And this is just one lawsuit. Opening the floodgates to others would further
strain the administrative system.
In sum, a judgment against ERCOT would inflict grave harm on PURA’s
regulatory scheme. Either it would commandeer the PUC’s control over ERCOT’s
budget, operations, and revenue, taking the System Administration Fee outside of
the PUC’s control and the statutory criteria; or it would place ERCOT in the
untenable position of being unable to pay a judgment the PUC refused to authorize,

8

See id.

9

See Tex. Pub. Util. Comm’n, Review of ERCOT Budget, Docket No. 38533, Item No. 28 at 7
(order approving 20% increase in System Administration Fee, from $0.465/MWh to $0.555/MWh)
(Oct. 14, 2015); PUC Review, Item No. 27 at 3–4 (memorandum regarding October 8, 2015, open
meeting) (describing public comment on proposed Fee increase).
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leaving Texas’s electrical grid at the mercy of potential execution proceedings,
rather than the statutory procedure. And in both cases, the State’s sovereign
immunity would be implicated.
This severe incompatibility between PURA’s regulatory scheme and the
possibility of non-administrative claims against ERCOT shows the Legislature’s
clear intent to make the administrative regime the exclusive remedy for resolving
problems with ERCOT’s operations. Forest Oil, 518 S.W.3d at 428 (requiring that
the “statute’s express terms or necessary implications . . . indicate clearly the
Legislature’s intent to abrogate common-law rights”).
4.

The PUC hears complaints regarding ERCOT’s operations.

Though they may not be awarded their billion-dollar bounty, Plaintiffs could
bring their complaints directly to the PUC. The PUC is empowered to “resolve
disputes between an affected person and [ERCOT] and adopt procedures for the
efficient resolution of such disputes.” PURA § 39.151(d-4)(6). As it relates to
Plaintiffs, the definition of “affected person” includes “a person whose utility service
or rates are affected by a proceeding before a regulatory authority.” Id.
§ 11.003(1)(B). Utility transmission rates in ERCOT are determined annually by the
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PUC in a contested proceeding.10 To the extent Plaintiffs consume electricity in the
ERCOT region,11 then, they would be “affected persons” under PURA.
Moreover, the PUC has long permitted power generators, like Plaintiffs, to
seek administrative relief concerning ERCOT’s actions. 12 Indeed, PUC rules permit
“[a]ny affected entity”—as opposed to the statutorily defined “affected persons”—
to come file complaints about ERCOT’s performance and operations. 16 TEX.
ADMIN. CODE § 22.251(b).
And even if the Legislature excluded entities like Plaintiffs by defining
“affected persons” narrowly, that is a valid legislative choice. For complaints
properly brought to the PUC, PUC staff is available to represent the public interest,
ensuring that PURA’s systemic goals are protected during any proceeding. See id.
§ 22.251(g). If the PUC determines that a complaint against ERCOT is meritorious,
it can order “corrective action,” including the suspension of improper activity or a
modification of ERCOT’s protocols. Id. § 22.251(o). But consistent with PURA’s
recognition of ERCOT’s importance to the utility market, and the fact that ratepayers

10

See, e.g., Tex. Pub. Util. Comm’n, Commission Staff’s Application to Set 2017 Wholesale
Transmission Service Charges for the Electric Reliability Council of Texas, Docket No. 46604
(March 20, 2017) (final order).
11

Many Plaintiffs allege that they are “located in” Texas, MR10–12, and no Plaintiff has alleged
or shown that it is not a rate-payer.
12

See, e.g., Tex. Pub. Util. Comm’n, Odessa-Ector Power Partners, L.P.’s Appeal and Complaint
of ERCOT’s Denial of Settlement Disputes, Docket No. 41790 (Aug. 26, 2013) (power generator’s
complaint seeking compensation for losses allegedly caused by ERCOT’s actions).
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ultimately bear ERCOT’s costs, these remedies focus on ensuring ERCOT’s
compliance and adequate performance, and not on awarding private relief that would
disrupt the regulatory scheme.
The Legislature did not intend for complaints by entities like Plaintiffs,
alleging billions in damages, to be considered without the benefit of PUC staff or
the PUC’s ability to impose “corrective action.” If “affected persons” is as narrow
as Plaintiffs contend, that was the Legislature’s deliberate choice regarding who had
standing to complain about ERCOT action. Thus the Legislature’s limitation on who
may complain to the PUC does not suggest that the PUC’s jurisdiction is nonexclusive, but is more evidence of the Legislature’s intent to displace Plaintiffs’
claims.
II.

ERCOT is immune from suit.
Though organized as a non-profit corporation, ERCOT provides—at the

Legislature’s express behest—an important governmental function by overseeing
the operation of the Texas electric system and the wholesale electricity market. See
City of Corpus Christi v. Pub. Util. Comm’n of Tex., 51 S.W.3d 231, 241 (Tex. 2001)
(“Historically, states have regulated utilities and utility rates under the police
power.”); accord Ark. Elec. Coop Corp. v. Ark. Pub. Serv. Comm’n, 461 U.S. 375,
377 (1983) (“[T]he regulation of utilities is one of the most important of the
functions traditionally associated with the police power of the States.”).
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ERCOT performs this function through another traditional governmental
power: the adoption and enforcement of rules that bind electricity market
participants. PURA §§ 39.151(d), (i), (j). ERCOT regulates the grid subject to the
PUC’s “complete authority.” Id. § 39.151(d). The reports at the heart of Plaintiffs’
claims relate directly to this regulatory function because they are required by the
PUC’s rules, which are aimed at ensuring sufficient generation capacity for the
ERCOT system.
The PUC and the Legislature have thus required ERCOT to stand in the
government’s shoes. ERCOT consequently shares the State’s immunity. As ERCOT
explains below, this would further each of the doctrine’s goals.
A.

Sovereign immunity’s limits are defined by the pragmatic concerns
underlying the doctrine.

An entity has immunity from suit where “the ‘nature and purposes’ of
sovereign immunity” support the doctrine’s application to that entity. UIW, 2017
WL 1968030, at *5 (quoting Wasson Interests, Ltd. v. City of Jacksonville, 489
S.W.3d 427, 432 (Tex. 2016)).13 Because the concerns underlying the doctrine of

13

“To determine whether an entity is immune, courts should not rely on the Tort Claims Act’s
definition of governmental unit . . . , but on the ‘nature and purposes’ of sovereign immunity.”
Univ. of the Incarnate Word v. Redus, — S.W.3d —, No. 15-0732, 2017 WL 1968030, at *5 (Tex.
May 12, 2017) (emphasis added). These are “separate questions with separate analytical
frameworks.” Id. Thus, the Austin Court of Appeals’ determination that ERCOT is not a
governmental unit does not bear on the sovereign-immunity inquiry. See HWY 3 MHP, LLC v.
Elec. Reliability Council of Tex., 462 S.W.3d 204, 212 (Tex. App.—Austin 2015, no pet.).
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sovereign immunity apply to ERCOT, it is immune from Plaintiffs’ claims. 14
Sovereign immunity’s core purpose is “to shield the public from the costs and
consequences of improvident actions of their governments.” Tooke v. City of Mexia,
197 S.W.3d 325, 332 (Tex. 2006). Additionally, it “preserves separation-of-powers
principles,” Brown & Gay Eng’g, Inc. v. Olivares, 461 S.W.3d 117, 121 (Tex. 2015),
by ensuring that the Legislature, rather than the courts, retains the power to
“manag[e] fiscal matters through the appropriations process,” Reata Const. Corp. v.
City of Dallas, 197 S.W.3d 371, 375 (Tex. 2005); accord Rusk State Hosp. v. Black,
392 S.W.3d 88, 97 (Tex. 2012) (explaining that sovereign immunity concerns “the
relationship between the legislative and judicial branches of government regarding
management of the public fisc”). In this way, sovereign immunity “protects the
public as a whole by preventing potential disruptions of key government services
that could occur when government funds are unexpectedly and substantially diverted
by litigation.” Brown & Gay, 461 S.W.3d at 121.

14

Plaintiffs emphasize the fact that no statute provides ERCOT with immunity. MR305–06. But
immunity is a creature of the common law, and the courts, not the Legislature, define its scope.
LTTS Charter Sch., Inc. v. C2 Constr., Inc., 342 S.W.3d 73, 89 (Tex. 2011) (“[C]ourts create or
recognize sovereign immunity, while the Legislature waives it.”). The absence of “statutory
governmental immunity,” MR305, is therefore irrelevant to ERCOT’s arguments. See LTTS, 342
S.W.3d at 89 (“It is far from clear that the Legislature can confer immunity . . . .”).
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Sovereign immunity’s justifications apply to ERCOT.

Because the “justification for [sovereign] immunity is pragmatic,” whether it
applies to a particular defendant is governed by those same pragmatic concerns.
Houston Belt & Terminal Ry. Co. v. City of Houston, 487 S.W.3d 154, 157 (Tex.
2016). It is for this Court to “determin[e] whether immunity exists in the first
instance,” based upon an application of the “nature and purposes of immunity” to
ERCOT’s specific circumstances. Wasson, 489 S.W.3d at 432, 434.
Each of the concerns underlying the doctrine is applicable to ERCOT.
1.

Recognizing ERCOT’s immunity would protect public
money.

ERCOT is funded by a System Administration Fee, which is authorized by
the Legislature and set by the PUC. PURA § 39.151(e). Plaintiffs acknowledge that
the Fee is “a state-authorized regulatory fee.” MR307. The State’s police power
permits it to impose such a fee, and the State may do so only for the purposes of
funding a regulatory regime. TracFone, 397 S.W.3d at 175 n.3; Lowenberg, 261
S.W.3d at 58.15 And that is precisely what the System Administration Fee does by
funding ERCOT’s operations, which the State has deemed vital, and which include
the delegation of the State’s rulemaking power.

15

Plaintiffs try to analogize the Fee to utility rates, which fund private companies’ services. See
PURA § 31.002(15). But regulatory fees may fund only public goods, i.e., regulatory regimes.
Plaintiffs’ analogy thus fails.
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Funds raised to finance a regulatory regime are protected by sovereign
immunity. Because the constitution requires revenues raised by a fee to be no greater
than the cost of the regulatory regime, Lowenberg, 261 S.W.3d at 58, a fee that raised
money and then handed it to a private entity, which carried out a non-public purpose,
would be unconstitutional, Tex. Pharm. Ass’n v. Dooley, 90 S.W.2d 328, 330 (Tex.
Civ. App.—Austin 1936, no writ). (“[T]he appropriation of the major portion of [a
regulatory fee] to a private corporation in nowise charged with the enforcement of
the act would be clearly void.”); accord TEX. CONST. art. III, § 51 (prohibiting
granting of public money to private corporations); TEX. CONST. art. XVI, § 6(a)
(similar). But the constitution permits the use of legislative power to fund private
corporations in the carrying out of a public purpose. See Am. Home Assur. v. Tex.
Dep’t of Ins., 907 S.W.2d 90, 94–95 (Tex. App.—Austin 1995, writ denied) (holding
that tax funding the Texas Workers’ Compensation Insurance Fund, organized as a
private corporation, was constitutional).
The System Administration Fee is authorized by statute, collected pursuant to
the State’s power, and set by the PUC. The revenues generated are used for a public
purpose. And the PUC must approve every penny in ERCOT’s budget. Under these
circumstances, the money raised by the Fee is protected by the State’s immunity.
Any judgment against ERCOT must be paid from these funds. Recognizing
ERCOT’s sovereign immunity will further the doctrine’s purpose by preserving
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these funds, and thus not forcing electricity consumers to pay for ERCOT’s alleged
mistakes. See Tooke, 197 S.W.3d at 332 (holding that sovereign immunity’s purpose
is “to shield the public from the costs and consequences of improvident actions of
their governments”).
2.

Recognizing ERCOT’s immunity would further separation
of powers.

The Legislature made a judgment about who should have the power to
determine how the System Administration Fee is spent. It did not give that power to
ERCOT, let alone to the judiciary. Instead, it delegated to the PUC expansive
authority over the Fee’s use: every dollar ERCOT spends must be approved by the
PUC. PURA § 39.151(d).
In the absence of sovereign immunity, the power to appropriate the Fee would
be wrested from the Legislature’s delegee and given to the courts. But an important
purpose of sovereign immunity is to protect from judicial encroachment the
Legislature’s authority over expenditures. Rusk, 392 S.W.3d at 97 (explaining that
sovereign immunity polices the boundary “between the legislative and judicial
branches of government regarding management of the public fisc”); accord Brown
& Gay, 461 S.W.3d at 121; Reata, 197 S.W.3d at 375.
This concern is especially acute given the Legislature’s instructions to the
PUC on how to determine the Fee that funds ERCOT. The Fee must be “reasonable
and competitively neutral to fund [ERCOT’s] budget.” Id. § 39.151(e). But a
46
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judgment for many times ERCOT’s annual budget would violate this command. At
the very least, such a mandatory expenditure would take out of the PUC’s hands its
discretion in determining what constitutes a “reasonable” or “competitively neutral”
Fee.
Refusing to recognize ERCOT’s sovereign immunity would also arrogate to
the judiciary PUC oversight authority additional to power of the purse. The PUC’s
“complete” authority over ERCOT’s operations includes the power to determine
when, and on what basis, ERCOT requires discipline, as well as what that discipline
should entail. Refusal to recognize ERCOT’s immunity would hand that authority
to the courts, which would be empowered to impose discipline without regard for
the myriad considerations that the Legislature directs the PUC to consider. The most
dangerous example would be the imposition of damages so significant that they
would cause ERCOT’s effective decertification without the proper procedure being
followed, leaving Texas without an overseer of its grid. To avoid such an outcome,
the Legislature’s assignment of responsibility must be respected.
Recognizing ERCOT’s sovereign immunity would further separation of
powers by ensuring that the PUC’s, and thus the Legislature’s, control over the use
of the System Administration Fee, and ERCOT’s operations more generally, is not
diminished.
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immunity

would

protect

The Legislature has declared that there is an “inherent” public interest in
electric services. PURA § 31.001(a). As the Legislature has stated, ERCOT’s role is
critical to “ensur[ing] the reliability and adequacy of the regional electrical
network”—in other words, critical to ensuring that Texans have power. Id.
§ 39.151(a)(2). But ERCOT’s ability to perform this crucial work could be disrupted
if it were subject to enormous monetary claims.
In the first place, if ERCOT were subject to large damages suits like this one,
the important services it provides would be placed in jeopardy. Every day, ERCOT’s
systems and operators help ensure, for example, that the supply of electric power on
the system matches demand at all times and that transmission facilities are operated
within their physical limits. See 16 TEX. ADMIN. CODE § 25.361(b)(4). Terminating
ERCOT’s functions would immediately threaten system reliability—and the
availability of electric power for all Texans—by removing the central entity
responsible for controlling the grid. ERCOT’s functions are critical to the
Legislature’s goal of ensuring a “reliable and adequate” electric system. That
regulatory goal cannot be achieved without an independent system operator.
Furthermore, diverting the System Administration Fee from ERCOT’s
operations to paying billions in legal damages would threaten those operations.
Sovereign immunity is meant to protect against “unforeseen expenditures” that
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might “hamper government functions by diverting funds from their allocated
purposes.” Brown & Gay, 461 S.W.3d at 123 (quotations omitted). A judgment for
many times ERCOT’s annual budget would be such an unforeseen expenditure—
one the payment of which would contravene the Legislature’s command that the Fee
only account for ERCOT’s “approved budget.” PURA § 39.151(e). And the size of
the judgment sought here would necessarily threaten operations if money were
diverted to pay it. See Brown & Gay, 461 S.W.3d at 124 (holding that “sovereign
immunity addresses” the disruption caused by “divert[ing] money previously
earmarked for another purpose” to pay for litigation).
But a failure to recognize ERCOT’s immunity raises even more existential
concerns. If the PUC did not authorize ERCOT to pay a judgment against it, then
Plaintiffs would likely resort to attempting to execute against ERCOT’s property.
Assuming this property is ERCOT’s, rather than the State’s, Plaintiffs’ seizing it
would prevent ERCOT from operating at all. Using power delegated by the
Legislature, the PUC chose ERCOT as the independent system operator, and it alone
has statutory authority to decertify ERCOT. But by seizing ERCOT’s property, or
assessing it with enormous damages, Plaintiffs, with the judiciary’s assistance,
would be preventing ERCOT from functioning. This would at once disrupt the
important services ERCOT provides and negate the PUC’s choice regarding the
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identity of the independent system operator, contrary to separation-of-powers
principles.
Recognizing ERCOT’s sovereign immunity is necessary to protect from
disruption the essential services it provides Texans.
C.

In comparable circumstances, federal courts have held private
entities exercising delegated regulatory powers immune from suit.

Texas courts often turn to federal cases to determine the scope of a private
entity’s claimed immunity. E.g., Brown & Gay, 461 S.W.3d at 124–25 (examining
federal cases regarding contractor immunity); Foster v. Teacher Ret. Sys., 273
S.W.3d 883, 889–90 (Tex. App.—Austin 2008, no pet.) (private fiduciary
intermediaries to the government); cf. City of El Paso v. Heinrich, 284 S.W.3d 366
(Tex. 2009) (looking to federal cases to set boundaries of immunity under Texas
law). Federal courts have frequently considered the question presented by this case:
the extent to which a private entity appointed to a quasi-governmental regulatory
role is entitled to immunity. Uniformly, these courts have found the quasigovernmental regulator to be immune from suit for actions taken within the scope of
its delegated power. These cases show clearly why ERCOT’s immunity must also
be recognized.
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Quasi-governmental federal security regulators are immune
from suit.

Since the 1934 Securities Exchange Act, securities dealers have been
regulated in the first instance by self-regulatory organizations, or SROs, registered
with the SEC. See Standard Inv. Chartered, Inc. v. Nat’l Ass’n of Sec. Dealers, Inc.,
637 F.3d 112, 114 (2d Cir. 2011) (per curiam). For many decades, the principal
SROs were the National Association of Securities Dealers and the regulatory arm of
the New York Stock Exchange, but in 2007 these were consolidated into the
Financial Industry Regulatory Authority. Id. at 114–15.
SROs share many features with ERCOT. Though organized as private
corporations, they exercise power delegated to them by an administrative agency—
the SEC. Id. at 114; see generally 15 U.S.C. § 78s.16 This includes rulemaking
authority that is binding on market participants. Barbara v. N.Y. Stock Exch., Inc.,
99 F.3d 49, 51 (2d Cir. 1996), abrogated in part on other grounds, Merrill Lynch,
Pierce, Fenner & Smith Inc. v. Manning, 136 S. Ct. 1562 (2016). But the SROs are
subject to “broad oversight” by the SEC, which may “approve or reject any rule,
practice, policy, or interpretation proposed by an SRO.” DL Capital Grp., LLC v.
Nasdaq Stock Mkt., Inc., 409 F.3d 93, 95 (2d Cir. 2005). The SEC may also “suspend

16

But unlike ERCOT, they sometimes have for-profit aspects. E.g., DL Capital Grp., LLC v.
Nasdaq Stock Mkt., Inc., 409 F.3d 93, 100 n.4 (2d Cir. 2005).
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or even revoke an SRO’s registration” if it “has violated, or is unable to comply
with,” federal law. Id. SROs are thus “a key part of the interrelated and
comprehensive mechanism for regulating securities markets, including market
participants.” Charles Schwab & Co. v. Fin. Indus. Reg. Auth. Inc., 861 F. Supp.2d
1063, 1065 (N.D. Cal. 2012); accord Desiderio v. Nat’l Ass’n of Sec. Dealers, Inc.,
191 F.3d 198, 201 (2d Cir. 1999) (explaining that SROs are “an integral part of a
comprehensive system of federal regulation of the securities industry”).
Given these similarities, it should be highly persuasive that beginning with
the Fifth Circuit, federal circuit courts have uniformly held that SROs are immune
from suits arising from the performance of their regulatory functions. Austin Mun.
Sec., Inc. v. Nat’l Ass’n of Sec. Dealers, Inc., 757 F.2d 676, 680 (5th Cir. 1985);
accord Standard Inv., 637 F.3d at 114; Weissman v. Nat’l Ass’n of Sec. Dealers,
Inc., 500 F.3d 1293, 1296 (11th Cir. 2007) (en banc); Sparta Surgical Corp. v. Nat’l
Ass’n of Sec. Dealers, Inc., 159 F.3d 1209, 1215 (9th Cir. 1998), abrogated in part
on other grounds, Manning, 136 S. Ct. 1562; Zandford v. Nat’l Ass’n of Sec.
Dealers, Inc., 80 F.3d 559, at *1 (D.C. Cir. 1997) (per curiam). 17

17

Plaintiffs argue that the SRO cases are limited to immunity for “quasi-judicial enforcement
activities.” MR312. Though Austin concerned immunity for quasi-judicial acts, the post-Austin
caselaw has extended this immunity to SROs’ regulatory actions, as well as activities incidental to
those actions. E.g., Weissman v. Nat’l Ass’n of Sec. Dealers, Inc., 500 F.3d 1293, 1296 (11th Cir.
2007) (en banc) (“SROs are protected by absolute immunity when they perform their statutorily
delegated adjudicatory, regulatory, and prosecutorial functions.” (emphasis added)); DL Capital,
409 F.3d at 97–100 (immunity for actions related to regulatory decision to suspend trading).
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The federal courts have termed this “absolute immunity,” reasoning that as
“private corporation[s], the [SROs] do[] not share in the SEC’s sovereign
immunity.” Barbara, 99 F.3d at 59. Yet the SROs’ “absolute immunity” is
nevertheless derivative of and parallel to the SEC’s sovereign immunity:
The NYSE, as a SRO, stands in the shoes of the SEC in [regulating the
securities market]. It follows that the NYSE should be entitled to the
same immunity enjoyed by the SEC when it is performing functions
delegated to it under the SEC’s broad oversight authority.
D’Alessio v. N.Y. Stock Exch., Inc., 258 F.3d 93, 105 (2d Cir. 2001) (emphasis
added); accord Sparta, 159 F.3d at 1213; Austin, 757 F.2d at 690–91; see also
Andrew J. Cavo, Weissman v. National Association of Securities Dealers: A
Dangerously Narrow Interpretation of Absolute Immunity for Self-Regulatory
Organizations, 94 CORNELL L. REV. 415, 425 (2009) (“Because SROs are private
entities, they do not enjoy sovereign immunity; rather, they enjoy what is (somewhat
misleadingly) termed ‘absolute immunity,’ an idea that stems from sovereign
immunity.”). Indeed, the Second Circuit has recognized one of the key bases for
sovereign immunity—protecting government services from disruption—as
supporting SRO immunity. Barbara, 99 F.3d at 59 (holding that permitting claims
against an SRO would “stand as an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress” (quotations and brackets omitted)).
While the federal courts have found it necessary to create a doctrinal
distinction between SRO immunity and “true” sovereign immunity, this Court need
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not follow their lead. Rather than adopt a bright-line rule that entities organized as
corporations lack sovereign immunity, the Texas Supreme Court has consistently
held that the doctrine’s application depends principally on its underlying rationale.
Brown & Gay, 461 S.W.3d at 123 (“Guiding our analysis of whether to extend
sovereign immunity to private contractors like Brown & Gay is whether doing so
comports with and furthers the legitimate purposes that justify this otherwise harsh
doctrine.”). Thus Texas courts have held that private entities may enjoy sovereign
immunity in some circumstances. E.g., LTTS Charter Sch., Inc. v. C2 Constr., Inc.,
358 S.W.3d 725, 735 (Tex. App.—Dallas 2011, pet. denied) (charter school
organized as non-profit corporation); Ross v. Linebarger, Goggan, Blair & Sampson,
L.L.P., 333 S.W.3d 736, 746–47 (Tex. App.—Houston [1st Dist.] 2010, no pet.) (law
firm acting as municipality’s agent); Foster, 273 S.W.3d at 889–90 (private
company administering TRS’s insurance plan); 18 Zacharie v. City of San Antonio,
952 S.W.2d 56, 58 (Tex. App.—San Antonio 1997, no writ) (city’s agent overseeing
its water system); see also Brown & Gay, 461 S.W.3d at 130 (Hecht, C.J.,
concurring) (“[T]he ultimate issue is whether the independent contractor is actually
authorized by the government to act in its place.”). And the Supreme Court

18

Accord McAllen Anesthesia Consultants, P.A. v. United Healthcare Servs., Inc., No. 7:14-CV913, 2015 WL 9257154, at *8 (S.D. Tex. Dec. 14, 2015) (private administrator of ERS’s health
insurance plan).
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confirmed in UIW that whether an entity is a “governmental unit” is separate and
apart from whether it is immune. 2017 WL 1968030, at *5–6.
The federal courts have broadly extended SROs’ immunity to include any act
taken by the SRO “in connection with the discharge of [its] regulatory
responsibilities,” including acts merely “incident to” the exercise of that power.
Standard Inv., 637 F.3d at 115–16. For example, when NASD acquired NYSE, the
first step to consolidating the two into FINRA, it had to make a proxy solicitation in
order to amend its bylaws to mirror NYSE’s. See id. at 114–15. Allegedly, this proxy
solicitation included a misrepresentation. See id. at 115. The court concluded
NASD’s immunity barred the misrepresentation claim against it because the proxy
solicitation was necessary for NASD to acquire NYSE, which was related to
NASD’s regulatory function. Id. at 116. The proxy solicitation was “incident to the
exercise of regulatory power and therefore an activity to which immunity attached.”
Id. at 116 (quotations and citations omitted). The court also found it relevant that the
SEC had power over NASD’s bylaws, indicating that the activity at issue was
“intimately intertwined with the regulatory powers delegated to SROs by the SEC.”
Id. at 116–17.
And the federal courts have held that this immunity applies even to fraud
claims. In DL Capital, the plaintiff bought shares of a certain stock when its price
suddenly dropped, and then it sold the shares an hour later for a profit. 409 F.3d at
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96. Subsequently, Nasdaq determined that the price-drop was the result of trading
irregularities and canceled DL’s purchase—but not its sale—of the shares. See id.
This forced the plaintiff “into ‘an uncovered short sale’” for a loss, and the plaintiff
sued Nasdaq for fraud on the grounds that it “fail[ed] to disclose sooner its intention”
to cancel the plaintiff’s sale of the stock. Id. The court dismissed this fraud claim,
holding that Nasdaq’s “reporting its regulatory actions to the public is, at the very
least, certainly ‘consistent with [its] quasi-governmental powers’ as an SRO.” Id. at
98 (quoting D’Alessio, 258 F.3d at 106).
The court refused to create a special exception to immunity for fraud claims.
Id. at 98–99. As then-Judge Sotomayor put it in another case, recognizing immunity
in fraud claims does not countenance fraud, but rather respects the structure of the
regulatory regime and legislative choices about who should be responsible for
disciplining the regulator, and what discipline is appropriate. In re NYSE Specialists
Litigation, 503 F.3d 89, 101 (2d Cir. 2007) (explaining that in absence of a fraud
claim, there were “manifold” means of redressing the NYSE’s misconduct,
including the SEC’s “formidable oversight power to supervise, investigate, and
discipline the NYSE for any possible wrongdoing or regulatory missteps”).
2.

The reasons for SRO immunity apply with equal force to
ERCOT.

Like SROs, ERCOT performs a quasi-governmental regulatory function. It
oversees market players, exercises delegated rulemaking authority, and is
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answerable to an administrative body that exercises near-total control over it. See
id.; DL Capital, 409 F.3d at 95. And ERCOT’s CDRs—the subject of Plaintiffs’
suit—are more than incidentally connected to the performance of its regulatory
duties. As Plaintiffs acknowledge, it is “critical” to reliability that there be a
sufficient supply of electricity to meet demand. MR20. To ensure that this supply
grows appropriately, the PUC has directly ordered ERCOT to publish its marketfacing CDRs. Thus the CDRs, and the statements made within them, serve a critical
governmental function
As such, the SRO cases strongly support the recognition of ERCOT’s
sovereign immunity. Without it, ERCOT’s ability to perform its regulatory functions
will be threatened, see Barbara, 99 F.3d at 59, and the Legislature’s choice of the
PUC as administrator of the PURA regime, including ERCOT, will be judicially
overridden, see NYSE Specialists, 503 F.3d at 101.
D.

A private entity that stands in the government’s shoes shares the
government’s immunity.

Texas courts have recognized that when the government appoints a private
entity to act in its shoes, it shares the government’s immunity with respect to those
actions. See Brown & Gay, 461 S.W.3d at 129 (Hecht, C.J., concurring) (explaining
that when a private entity “act[s] as the government” it “in effect becom[es] the
government for limited purposes” and should be immune). For instance, the San
Antonio Water System Board of Trustees, as the “agent” of San Antonio, has been
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held to enjoy governmental immunity despite having an independent governing
board, disciplinary system, and retirement plan. Zacharie, 952 S.W.2d at 58. 19 This
was true even though the very point of appointing an independent overseer was that
it, rather than the City, would exercise independent discretionary power. Id.
The PUC’s designation of ERCOT as the “independent organization” under
PURA chapter 39 is similar to San Antonio’s designation of the Board as overseer
of its water system. The PUC chose ERCOT to fill a role that previously did not
exist. Though regulatory power is given to ERCOT, the PUC retains “complete
authority” over ERCOT, including the power to take any action it deems necessary
to ensure the reliability and adequacy of the grid. PURA §§ 39.151(a)(2), (d). The
PUC, by statute, also exhibits near total control over ERCOT’s finances, board, and
operations. This grant of power, with its concomitant reservation of supervisory
authority, establishes that ERCOT stands in the government’s shoes when carrying
out its operations. Like the Board in Zacharie, ERCOT thus shares its principal’s
immunity. Accord Ross, 333 S.W.3d at 746–47; Foster, 273 S.W.3d at 889–90.
E.

ERCOT is not an independent contractor.

Relying on Brown & Gay, Plaintiffs suggest that ERCOT cannot be immune
because it had discretion over the manner in which it prepared its CDRs. MR309.

19

The Water System is not a governmental unit. San Antonio Water Sys. v. Smith, 451 S.W.3d
442, 453 (Tex. App.—San Antonio 2014, no pet.).
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Brown & Gay concerned “the extension of immunity to private government
contractors.” 461 S.W.3d at 124. Holding that independent contractors generally
lack sovereign immunity where they exercise discretion over the work they perform,
id., the Court relied on its statement in K.D.F. v. Rex that the government could not
extend the protection of sovereign immunity “ad infinitum through nothing more
than private contracts,” 878 S.W.2d 589, 597 (Tex. 1994) (second emphasis added).
But the Court never held that its rule regarding discretion applied outside the context
of independent contractors.20
ERCOT is not an independent contractor. The PUC did not enter into a
contract with it, farming out some work it would otherwise have done itself. Instead,
ERCOT fills an “essential” role the Legislature expressly created. In that role, it
performs a governmental function that the Legislature decided should not be
provided by the PUC, but by an entity the PUC certifies and oversees. And unlike
an independent contractor, ERCOT’s powers, responsibilities, and limitations are
spelled out in extensive statutory detail. So is the PUC’s “complete authority” over
ERCOT.
For these reasons, Brown & Gay’s discretion holding does not apply to
ERCOT. Instead, the question of ERCOT’s immunity should be decided according

20

Indeed, the Court never suggested that the indisputably private, discretion-exercising entities at
issue in LTTS or UIW could not be immune on that basis.
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to “the rationale that justifies [sovereign] immunity in the first place.”. 461 S.W.3d
at 127.
III.

ERCOT lacks an adequate remedy by appeal, and the benefits of
mandamus outweigh any detriments.
A.

In the absence of a right to an interlocutory appeal, mandamus is
necessary to prevent a disruption of the orderly process of
government and to preserve ERCOT’s immunity from suit.

Mandamus is appropriate to correct a trial court’s erroneous assumption of
jurisdiction when the PUC has exclusive jurisdiction. See Sw. Bell, 235 S.W.3d at
623–24; Entergy, 142 S.W.3d at 320. As the Supreme Court has observed:
if the PUC has exclusive jurisdiction in this dispute, the judicial
appropriation of state agency authority would be a clear disruption of
the ‘orderly processes of government.’ This disruption, coupled with
the hardship imposed on [the relator] by a postponed appellate review,
warrants an exception to our general proscription against using
mandamus to correct incidental trial court rulings.
Entergy, 142 S.W.3d at 321. As in Southwestern Bell and Entergy, allowing the trial
court to proceed when the PUC has exclusive jurisdiction would disrupt the orderly
processes of government. “That, coupled with the hardship occasioned by postponed
appellate review, makes mandamus an appropriate remedy.” Sw. Bell, 235 S.W.3d
at 624.
Similar reasoning applies to a non-governmental entity seeking dismissal on
immunity grounds. The Supreme Court has “most frequent[ly]” approved
mandamus relief in “cases in which the very act of proceeding to trial—regardless
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of outcome—would defeat the substantive right involved.” In re McAllen Med. Ctr.,
Inc., 275 S.W.3d 458, 465 (Tex. 2008). This includes cases of arbitration
agreements, forum-selection clauses, and agreements to bench trials that the trial
court’s order had vitiated. Id. (citing cases). Likewise, proceeding to trial despite
ERCOT’s immunity would “defeat the substantive right involved.” Id.
Immunity does more than protect against judgments—“it shields governments
from the costs of any litigation leading up to that goal.” Williams, 216 S.W.3d at 829
(emphasis added). Thus ERCOT, by virtue of its immunity, has a substantive right
not to be subjected to discovery or hauled into court for trial. In the absence of
mandamus relief, this substantive right would be nullified. This waste, and the
damage done to governmental processes, cannot be corrected by delayed appellate
review.
Granting mandamus to protect ERCOT’s sovereign immunity would also be
consistent with the Supreme Court’s frequent use of mandamus relief to correct trial
court actions “that exceed[] its jurisdictional authority.” In re John G. & Marie Stella
Kenedy Mem’l Found., 315 S.W.3d 519, 522 (Tex. 2010). In addition to exclusivejurisdiction cases, the Supreme Court has applied this rule in dominant jurisdiction
cases and child custody disputes, as well as to resolve disputes among courts over
their jurisdiction, correct improper venue decisions, and reverse the denial of a
special appearance in a mass-tort suit. In re Puig, 351 S.W.3d 301, 306 (Tex. 2011)
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(dominant jurisdiction); In re Team Rocket, L.P., 256 S.W.3d 257, 262 (Tex. 2008)
(improper venue); Powell v. Stover, 165 S.W.3d 322, 324 (Tex. 2005) (jurisdiction
over child-custody case); In re U.S. Silica Co., 157 S.W.3d 434, 438 (Tex. 2005)
(conflicting orders among courts asserting jurisdiction); CSR Ltd. v. Link, 925
S.W.2d 591, 596 (Tex. 1996) (special appearance in mass-tort suit). Key to the
availability of mandamus relief in these cases is that a trial held in the absence of
jurisdiction renders trial-court proceedings a nullity, and thus an enormous waste of
public and private money. E.g., Team Rocket, 256 S.W.3d at 262.
Only mandamus relief will ensure that ERCOT’s immunity “from the costs of
any litigation,” Williams, 216 S.W.3d at 829, regarding its operations will be heeded.
For this reason, mandamus is appropriate to correct the trial court’s erroneous refusal
to respect ERCOT’s immunity.
B.

The Austin Court of Appeals has held that ERCOT is not a
“governmental unit.”

As the Supreme Court held in Entergy, when a trial court lacks subject-matter
jurisdiction over a suit, post-trial appellate relief is inadequate. 142 S.W.3d at 321
(holding that “postponed appellate review” is insufficient). However, a right to an
immediate interlocutory appeal may obviate the need for mandamus relief. See
Sargeant v. Al Saleh, 512 S.W.3d 399, 408 (Tex. App.—Corpus Christi 2016, mand.
denied).
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It is thus relevant to the adequacy of ERCOT’s appellate remedy that the
Austin Court has held that ERCOT is not a “governmental unit” for the purposes of
the interlocutory appeal statute. HWY 3 MHP, LLC v. Elec. Reliability Council of
Tex., 462 S.W.3d 204, 212 (Tex. App.—Austin 2015, no pet.). And if ERCOT is not
a governmental unit, it cannot pursue an interlocutory appeal from the denial of its
pleas to the jurisdiction. TEX. CIV. PRAC. & REM. CODE § 51.014(a)(8); HWY 3, 462
S.W.3d at 212.
Since HWY 3, the Supreme Court has recognized for the first time that a
private entity can be a “governmental unit” for certain particularized functions. UIW,
2017 WL 1968030, at *5 (concluding that a private university was a governmental
unit as to its law-enforcement function). ERCOT acknowledges that UIW may
undermine HWY 3’s reasoning in certain regards, but at this time it is not challenging
HWY 3’s result. Accordingly, based on HWY 3, ERCOT must seek mandamus relief
to challenge the trial court’s actions, rather than an interlocutory appeal. But in the
event this Court or the Supreme Court determines that HWY 3 was wrongly decided,
and that ERCOT is a governmental unit, ERCOT has also filed a protective
interlocutory appeal seeking the same relief.
CONCLUSION AND PRAYER
The PUC has “complete authority” over ERCOT and its operations. The
Legislature has created a pervasive regulatory scheme governing power generation,
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transmission, and distribution in Texas. Plaintiffs’ claims arise from ERCOT’s
performance of its statutory duties; all of those claims are within the PUC’s
exclusive jurisdiction. And sovereign immunity protects ERCOT from suits
involving its legislatively and PUC-mandated regulatory function. The trial court
abused its discretion in concluding otherwise. ERCOT respectfully requests that this
Court grant mandamus relief and direct the trial court to (1) vacate its April 17, 2017,
and July 18, 2017, orders denying ERCOT’s jurisdictional pleas; and (2) grant
ERCOT’s jurisdictional plea and dismiss Plaintiffs’ claims.

Respectfully submitted,
/s/ Wallace B. Jefferson
Wallace B. Jefferson
State Bar No. 00000019
wjefferson@adjtlaw.com
Rachel A. Ekery
State Bar No. 00787424
rekery@adjtlaw.com
Nicholas Bacarisse
State Bar No. 24073872
nbacarisse@adjtlaw.com
ALEXANDER DUBOSE JEFFERSON &
TOWNSEND LLP
515 Congress Avenue, Suite 2350
Austin, Texas 78701-3562
Telephone: (512) 482-9300
Facsimile: (512) 482-9303
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J. Hampton Skelton
State Bar No. 18457700
hskelton@skeltonwoody.com
Brandon Gleason
State Bar No. 24038679
bgleason@skeltonwoody.com
SKELTON & WOODY
248 Addie Roy Road, Suite B-302
Austin, Texas 78746
Telephone: (512) 651-7000
Facsimile: (512) 651-7001
Chad V. Seely
State Bar No. 24037466
chad.seely@ercot.com
Nathan Bigbee
State Bar No. 24036224
nathan.bigbee@ercot.com
Erika M. Kane
State Bar No. 24050850
erika.kane@ercot.com
ELECTRIC RELIABILITY COUNCIL OF
TEXAS, INC.
7620 Metro Center Drive
Austin, Texas 78744
Telephone: (512) 225-7093
Facsimile: (512) 225-7079
ATTORNEYS FOR RELATOR
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52.3(j) CERTIFICATION
I certify that I have reviewed the factual statements contained in this Petition
for Writ of Mandamus and have concluded that every factual statement in the
Petition is supported by competent evidence included in the Appendix or Mandamus
Record.
/s/ Wallace B. Jefferson
Wallace B. Jefferson
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CERTIFICATE OF SERVICE
I hereby certify that on July 24, 2017, this Petition for Writ of Mandamus was
served via electronic service through eFile.TXCourts.gov on all parties through
counsel of record, listed below:
Werner A. Powers
State Bar No. 16218800
werner.powers@haynesboone.com
David Merryman
State Bar No. 24094844
david.merryman@haynesboone.com
HAYNES AND BOONE, LLP
2323 Victory Avenue, Suite 700
Dallas, Texas 75219-7673
Telephone: (214) 651-5000
Facsimile: (214) 651-5940

Leslie C. Thorne
State Bar No. 24046974
leslie.thorne@haynesboone.com
HAYNES AND BOONE, LLP
600 Congress Avenue, Suite 1300
Austin, Texas 78701-3236
Telephone: (512) 867-8400
Facsimile: (512) 867-8470
Roger D. Sanders
State Bar No. 17604700
roger.sanders@somlaw.net
Sanders, O’Hanlon & Motley
111 S. Travis Street
Sherman, Texas 75090
Telephone: (903) 892-9133
Facsimile: (903) 892-4302
/s/ Wallace B. Jefferson
Wallace B. Jefferson

CERTIFICATE OF COMPLIANCE
Based on a word count run in Microsoft Word 2013, this brief contains 14,429
words, excluding the portions of the brief exempt from the word count under Texas
Rule of Appellate Procedure 9.4(i)(1).

/s/ Wallace B. Jefferson
Wallace B. Jefferson
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NO. CV-16-0401
PANDA POWER GENERATION
§
INFRASTRUCTURE FUND, LLC
§
D/B/A PANDA POWER FUNDS;
§
PANDA SHERMAN POWER HOLDINGS,
§
LLC; PANDA SHERMAN POWER
§
INTERMEDIATE HOLDINGS I, LLC;
§
PANDA SHERMAN POWER
§
INTERMEDIATE HOLDINGS II, LLC;
§
PANDA SHERMAN POWER, LLC;
§.
PANDA TEMPLE POWER HOLDINGS,
§
LLC; PANDA TEMPLE POWER
§
INTERMEDIATE HOLDINGS I, LLC;
§
PANDA TEMPLE POWER
§
INTERMEDIATE HOLDINGS II, LLC;
. §·
PANDA TEMPLE POWER, LLC;
§
PANDA TEMPLE POWER II HOLDINGS,
§
LLC; PANDA TEMPLE POWER II
§
INTERMEDIATE HOLDINGS I, LLC;
§
PANDA TEMPLE POWER II
§
INTERMEDIATE HOLDINGS II, LLC;
§
and PANDA TEMPLE POWER II, LLC,
§
Plaintiffs,

v.
ELECTRIC RELIABILITY COUNCIL
OF TEXAS, INC.,
Defendant.

§
§·
§
§
§
§
§
§
§

IN THE DISTRICT COURT

GRAYSON COUNTY, TEXAS

15 th JUDICIAL DISTRICT

ORDER DENYING DEFENDANT ELECTRIC
. RELIABILITY OF TEXAS, INC.'S PLEA TO THE JURISDICTION
On this day, the Court has considered Defendant Electric Reliability Council of Texas,
.
.
Inc.'s ("ERCOT's") Plea to ih:e Jurisdiction; After considering ERCOT's Plea to ~he Jurisdiction,

the Court finds that it shoul.d be DENIED.
IT IS. THEREFORE ORDERED that
is DENIED.
. ERCOT's Plea to the Jurisdiction
.

ORDERDENYiNG DEFENDANT ELECTRIC
RELIABILITY OF TEXAS, INC.'S PLEA TO THE JURISDICTION
.
.
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2017.

Agreed as to form:

~~
~
a

emer A. Powers
Counsel for Plaintiffs
Haynes and Boone, L.L.P.
2323 Victory Ave., Suite 700
Dallas, TX 75219

FILED:
04/18/201711:43:11 AM
Kelly Ashmore
District Clerk ·
Grayson County, TX
By: Beshears , Chanda

on leaso

Counsel for Defendant
Skelton & Woody
248 Addie Roy Road, Suite B-302
Austin, TX 78746

16247395_1

ORDER DENYING DEFENDANT ELECTRIC
RELIABILITY OF TEXAS, INC. 'S PLEA TO THE JURISDICTION
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JIM FALLON
Judge
15th Judicial District Court
Grayson County, Texas
Julyl8,2017

"via email werner.powers@haynesboone.com"
"via email Gregory.sallon@hayesboone.com"
"via email jbeyer@somlaw.net"
"via email bgleason@skeltonwoody.com"
"via email hskelton(ii)e\·keltonwoodv. com"
"via email clydcsiebman(@,siebman.com
"via email sco11smithlawyer@gmail.com"

Re:

Cause No. CV 16-040 I; Panda Power v. ERCOT

Dear Counsel:
After reviewing the various pleadings, briefs and evidence in the above referenced case,
the Court makes the following orders:
I)

The Defendant's motion for rehearing of the prior issues raised in the Plea to the
Jurisdiction is denied.

2)

The Defendant's Plea to the Jurisdiction regarding the issue of sovereign
immunity is denied.

Counsel for Plaintiffs should submit an order for the Court's signature.
Yours t

,

~dg~

JPF/dw

Grayson County Justice Center • 200 S. Crockett St. • Sherman, Texas 75090 • (903) 813-4303
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Vernon's Texas Statutes and Codes Annotated
Utilities Code (Refs & Annos)
Title 2. Public Utility Regulatory Act (Refs & Annos)
Subtitle B. Electric Utilities (Refs & Annos)
Chapter 39. Restructuring of Electric Utility Industry
Subchapter D. Market Structure
V.T.C.A., Utilities Code § 39.151
§ 39.151. Essential Organizations
Effective: September 1, 2013
Currentness
(a) A power region must establish one or more independent organizations to perform the following functions:

(1) ensure access to the transmission and distribution systems for all buyers and sellers of electricity on
nondiscriminatory terms;

(2) ensure the reliability and adequacy of the regional electrical network;

(3) ensure that information relating to a customer's choice of retail electric provider is conveyed in a timely manner
to the persons who need that information; and

(4) ensure that electricity production and delivery are accurately accounted for among the generators and wholesale
buyers and sellers in the region.

(b) “Independent organization” means an independent system operator or other person that is sufficiently independent
of any producer or seller of electricity that its decisions will not be unduly influenced by any producer or seller.

(c) The commission shall certify an independent organization or organizations to perform the functions prescribed by
this section. The commission shall apply the provisions of this section and Sections 39.1511, 39.1512, and 39.1515 so as
to avoid conflict with a ruling of a federal regulatory body.

(d) The commission shall adopt and enforce rules relating to the reliability of the regional electrical network and
accounting for the production and delivery of electricity among generators and all other market participants, or may
delegate to an independent organization responsibilities for establishing or enforcing such rules. Any such rules adopted
by an independent organization and any enforcement actions taken by the organization are subject to commission
oversight and review. An independent organization certified by the commission is directly responsible and accountable
to the commission. The commission has complete authority to oversee and investigate the organization's finances,
budget, and operations as necessary to ensure the organization's accountability and to ensure that the organization

© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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adequately performs the organization's functions and duties. The organization shall fully cooperate with the commission
in the commission's oversight and investigatory functions. The commission may take appropriate action against an
organization that does not adequately perform the organization's functions or duties or does not comply with this section,
including decertifying the organization or assessing an administrative penalty against the organization. The commission
by rule shall adopt procedures governing decertification of an independent organization, selecting and certifying a
successor organization, and transferring assets to the successor organization to ensure continuity of operations in the
region. The commission may not implement, by order or by rule, a requirement that is contrary to an applicable federal
law or rule.

(d-1) The commission shall require an independent organization certified by the commission under this section to submit
to the commission the organization's entire proposed annual budget. The commission shall review the proposed budgets
either annually or biennially and may approve, disapprove, or modify any item included in a proposed budget. The
commission by rule shall establish the type of information or documents needed to effectively evaluate the proposed
budget and reasonable dates for the submission of that information or those documents. The commission shall establish
a procedure to provide public notice of and public participation in the budget review process.

(d-2) Except as otherwise agreed to by the commission and an independent organization certified by the commission
under this section, the organization must submit to the commission for review and approval proposals for obtaining
debt financing or for refinancing existing debt. The commission may approve, disapprove, or modify a proposal.

(d-3) An independent organization certified by the commission under this section shall develop proposed performance
measures to track the organization's operations. The independent organization must submit the proposed performance
measures to the commission for review and approval. The commission shall review the organization's performance as part
of the budget review process under Subsection (d-1). The commission shall prepare a report at the time the commission
approves the organization's budget detailing the organization's performance and submit the report to the lieutenant
governor, the speaker of the house of representatives, and each house and senate standing committee that has jurisdiction
over electric utility issues.

(d-4) The commission may:

(1) require an independent organization to provide reports and information relating to the independent organization's
performance of the functions prescribed by this section and relating to the organization's revenues, expenses, and other
financial matters;

(2) prescribe a system of accounts for an independent organization;

(3) conduct audits of an independent organization's performance of the functions prescribed by this section or relating
to its revenues, expenses, and other financial matters and may require an independent organization to conduct such
an audit;

(4) inspect an independent organization's facilities, records, and accounts during reasonable hours and after reasonable
notice to the independent organization;

WESTl.AW © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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(5) assess administrative penalties against an independent organization that violates this title or a rule or order adopted
by the commission and, at the request of the commission, the attorney general may apply for a court order to require
an independent organization to comply with commission rules and orders in the manner provided by Chapter 15; and

(6) resolve disputes between an affected person and an independent organization and adopt procedures for the efficient
resolution of such disputes.

(e) After approving the budget of an independent organization under Subsection (d-1), the commission shall authorize
the organization to charge to wholesale buyers and sellers a system administration fee, within a range determined by the
commission, that is reasonable and competitively neutral to fund the independent organization's approved budget. The
commission shall investigate the organization's cost efficiencies, salaries and benefits, and use of debt financing and may
require the organization to provide any information needed to effectively evaluate the reasonableness and neutrality of
the fee or to evaluate the effectiveness or efficiency of the organization. The commission shall work with the organization
to establish the detail of information, both current and historical, and the time frames the commission needs to effectively
evaluate the fee. The commission shall require the organization to closely match actual revenues generated by the fee
and other sources of revenue with revenue necessary to fund the budget, taking into account the effect of a fee change on
market participants and consumers, to ensure that the budget year does not end with surplus or insufficient funds. The
commission shall require the organization to submit to the commission, on a schedule determined by the commission,
reports that compare actual expenditures with budgeted expenditures.

(e-1) The review and approval of a proposed budget under Subsection (d-1) or a proceeding to authorize and set the range
for the amount of a fee under Subsection (e) is not a contested case for purposes of Chapter 2001, Government Code.

(f) In implementing this section, the commission may cooperate with the utility regulatory commission of another state
or the federal government and may hold a joint hearing or make a joint investigation with that commission.

(g) To maintain certification as an independent organization under this section, an organization's governing body must
be composed of persons specified by this section and selected in accordance with formal bylaws or protocols of the
organization. The bylaws or protocols must be approved by the commission and must reflect the input of the commission.
The bylaws must specify the process by which appropriate stakeholders elect members and, for unaffiliated members,
prescribe professional qualifications for selection as a member. The bylaws must require the use of a professional search
firm to identify candidates for membership of unaffiliated members. The process must allow for commission input in
identifying candidates. The governing body must be composed of:

(1) the chairman of the commission as an ex officio nonvoting member;

(2) the counsellor as an ex officio voting member representing residential and small commercial consumer interests;

(3) the chief executive officer of the independent organization as an ex officio voting member;

(4) six market participants elected by their respective market segments to serve one-year terms, with:

WESTl.AW © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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(A) one representing independent generators;

(B) one representing investor-owned utilities;

(C) one representing power marketers;

(D) one representing retail electric providers;

(E) one representing municipally owned utilities; and

(F) one representing electric cooperatives;

(5) one member representing industrial consumer interests and elected by the industrial consumer market segment to
serve a one-year term;

(6) one member representing large commercial consumer interests selected in accordance with the bylaws to serve a
one-year term; and

(7) five members unaffiliated with any market segment and selected by the other members of the governing body to
serve three-year terms.

(g-1) The presiding officer of the governing body must be one of the members described by Subsection (g)(7).

(h) The ERCOT independent system operator may meet the criteria relating to the other functions of an independent
organization provided by Subsection (a) by adopting procedures and acquiring resources needed to carry out those
functions, consistent with any rules or orders of the commission.

(i) The commission may delegate authority to the existing independent system operator in ERCOT to enforce operating
standards within the ERCOT regional electrical network and to establish and oversee transaction settlement procedures.
The commission may establish the terms and conditions for the ERCOT independent system operator's authority to
oversee utility dispatch functions after the introduction of customer choice.

(j) A retail electric provider, municipally owned utility, electric cooperative, power marketer, transmission and
distribution utility, or power generation company shall observe all scheduling, operating, planning, reliability, and
settlement policies, rules, guidelines, and procedures established by the independent system operator in ERCOT. Failure
to comply with this subsection may result in the revocation, suspension, or amendment of a certificate as provided by
Section 39.356 or in the imposition of an administrative penalty as provided by Section 39.357.

WESTl.AW © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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(k) To the extent the commission has authority over an independent organization outside of ERCOT, the commission
may delegate authority to the independent organization consistent with Subsection (i).

(l) No operational criteria, protocols, or other requirement established by an independent organization, including the
ERCOT independent system operator, may adversely affect or impede any manufacturing or other internal process
operation associated with an industrial generation facility, except to the minimum extent necessary to assure reliability
of the transmission network.

(m) A power region outside of ERCOT shall be deemed to have met the requirement to establish an independent
organization to perform the transmission functions specified in Subsection (a) if the Federal Energy Regulatory
Commission has approved a regional transmission organization for the region and found that the regional transmission
organization meets the requirements of Subsection (a).

(n) An independent organization certified by the commission under this section is subject to review under Chapter 325,
Government Code (Texas Sunset Act), but is not abolished under that chapter.The independent organization shall be
reviewed during the periods in which the Public Utility Commission of Texas is reviewed.
(n-1) Expired.

Credits
Added by Acts 1999, 76th Leg., ch. 405, § 39, eff. Sept. 1, 1999. Amended by Acts 2005, 79th Leg., ch. 797, § 9, eff. Sept.
1, 2005; Acts 2011, 82nd Leg., ch. 1232 (S.B. 652), § 1.09, eff. June 17, 2011; Acts 2013, 83rd Leg., ch. 170 (H.B. 1600),
§ 1.08, eff. Sept. 1, 2013.

Notes of Decisions (3)
V. T. C. A., Utilities Code § 39.151, TX UTIL § 39.151
Current through Chapters effective immediately through Chapter 49 of the 2017 Regular Session of the 85th Legislature
End of Document
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Order entered July 28, 2017

In The

Court of Appeals
Fifth District of Texas at Dallas
No. 05-17-00872-CV
ELECTRIC RELIABILITY COUNCIL OF TEXAS, Appellant
V.
PANDA POWER GENERATION INFRASTRUCTURE FUND, LLC D/B/A PANDA
POWER FUNDS, ET AL, Appellees
On Appeal from the 15th Judicial District Court
Grayson County, Texas
Trial Court Cause No. CV-16-0401

ORDER
Before Justices Lang, Evans, and Stoddart
Before the Court is appellant’s July 24, 2017 motion for emergency temporary relief. We
GRANT the motion and STAY all trial court proceedings pending resolution of this
consolidated original proceeding and interlocutory appeal. This stay shall remain in effect until
further order of this Court.
/s/

DOUGLAS S. LANG
JUSTICE
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Appeal Dismissed; Writ of Mandamus Conditionally Granted; Opinion Filed
April 16, 2018.

In The

Court of Appeals
Fifth District of Texas at Dallas
No. 05-17-00872-CV
ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC., Appellant
V.
PANDA POWER GENERATION INFRASTRUCTURE FUND, LLC D/B/A
PANDA POWER FUNDS; PANDA SHERMAN POWER HOLDINGS, LLC;
PANDA SHERMAN POWER INTERMEDIATE HOLDINGS I, LLC; PANDA
SHERMAN POWER INTERMEDIATE HOLDINGS II, LLC; PANDA
SHERMAN POWER, LLC; PANDA TEMPLE POWER HOLDINGS, LLC;
PANDA TEMPLE POWER INTERMEDIATE HOLDINGS I, LLC; PANDA
TEMPLE POWER INTERMEDIATE HOLDINGS II, LLC; PANDA TEMPLE
POWER, LLC; PANDA TEMPLE POWER II HOLDINGS LLC; PANDA
TEMPLE POWER II INTERMEDIATE HOLDINGS I, LLC; PANDA TEMPLE
POWER II INTERMEDIATE HOLDINGS II, LLC; AND PANDA TEMPLE
POWER II, LLC, Appellees
and
IN RE ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC., Relator

On Appeal from the 15th Judicial District Court
Grayson County, Texas
Trial Court Cause No. CV-16-0401

OPINION
Before Justices Francis, Lang, and Evans
Opinion by Justice Lang
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In this consolidated interlocutory appeal and mandamus proceeding, we must decide
whether appellees/real parties in interest, a group of limited liability companies1 (collectively,
“Panda”), are barred from proceeding with claims of fraud, negligent misrepresentation, and
breach of fiduciary duty against appellant/relator Electric Reliability Council of Texas, Inc.
(“ERCOT”) based on representations by ERCOT respecting future demand for electric power in
Texas. In the trial court, ERCOT filed two pleas to the jurisdiction, asserting Panda’s claims are
barred because (1) the State’s sovereign immunity extends to ERCOT as to this lawsuit and (2)
alternatively, the Public Utility Commission of Texas (“PUC”) has exclusive jurisdiction over
Panda’s claims. The trial court denied those jurisdictional pleas.
In this Court, ERCOT asserts in two issues that the trial court erred by denying its pleas to
the jurisdiction. Further, ERCOT contends this Court has appellate jurisdiction over this case
pursuant to section 51.014(a)(8) of the Texas Civil Practice and Remedies Code, see TEX. CIV.
PRAC. & REM. CODE ANN. § 51.014(a)(8) (West Supp. 2017), or, alternatively, mandamus
jurisdiction pursuant to Texas Government Code section 22.221(b), see TEX. GOV’T CODE ANN.
§ 22.221(b) (West Supp. 2017).
We conclude this Court lacks jurisdiction as to ERCOT’s interlocutory appeal, but has
mandamus jurisdiction over this case. Additionally, we decide in favor of ERCOT as to the trial
court’s denial of its plea to the jurisdiction based on sovereign immunity. We need not reach
ERCOT’s issue respecting its plea to the jurisdiction based on exclusive jurisdiction.
We dismiss ERCOT’s interlocutory appeal for lack of jurisdiction. Further, we
conditionally grant ERCOT’s petition for writ of mandamus and direct the trial court to vacate its

1
Specifically, appellees/real parties in interest are Panda Power Generation Infrastructure Fund, LLC d/b/a Panda Power Funds; Panda
Sherman Power Holdings, LLC; Panda Sherman Power Intermediate Holdings I, LLC; Panda Sherman Power Intermediate Holdings II, LLC;
Panda Sherman Power, LLC; Panda Temple Power Holdings, LLC; Panda Temple Power Intermediate Holdings I, LLC; Panda Temple Power
Intermediate Holdings II, LLC; Panda Temple Power, LLC; Panda Temple Power II Holdings LLC; Panda Temple Power II Intermediate Holdings
I, LLC; Panda Temple Power II Intermediate Holdings II, LLC; and Panda Temple Power II, LLC.
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order denying ERCOT’s plea to the jurisdiction based on sovereign immunity and dismiss this
case for lack of jurisdiction.
I. FACTUAL AND PROCEDURAL CONTEXT
In 1999, the Texas Legislature enacted Chapter 39 of the Texas Public Utility Regulatory
Act (“PURA”) to restructure the electric utility industry in Texas. See TEX. UTIL. CODE ANN.
§§ 39.001–.916 (West 2016). Pursuant to PURA section 39.151, the PUC was required to certify
an “independent system operator” (“ISO”) to, among other functions, “ensure the reliability and
adequacy of the regional electrical network.” See id. § 39.151(a)–(c). In 2001, the PUC certified
ERCOT, a Texas non-profit corporation, as the ISO.
We quote Panda’s live petition at length because it clearly identifies Panda’s position.
Panda contended in part (1) “[a]s part of its responsibilities as an ISO, ERCOT publishes market
data for use by those who participate in the ERCOT market”; (2) in approximately 2011 and 2012,
ERCOT “sponsored false and misleading market reports describing capacity, demand, and reserves
in the ERCOT region” (the “CDRs”) and “broadcast[] the false market information throughout the
state” via ERCOT’s website, ERCOT press releases, and “ERCOT sponsored interviews with the
press”; (3) additionally, ERCOT representatives “confirmed” the “CDR results” at presentations
and meetings in Texas; (4) within the ERCOT region, “the CDRs or similar reports form the basis
of investment analysis and drive the investment” as to construction of new power plants; (5) Panda
“relied on [ERCOT’s] representations to build three power plants at a cost of $2.2 billion”;
(6) “[a]fter the investments were irrevocably committed and after the power plants were under
construction, [ERCOT] admitted that its earlier representations were false”; and (7) the
consequences to Panda were “devastating,” as the Panda entities “now sell power into the
grid . . . at a fraction of the price they would have enjoyed had the false market data been accurate.”
As described above, Panda asserted claims for fraud, negligent misrepresentation, and breach of
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fiduciary duty. Specifically, according to Panda, (1) “[t]he ERCOT publications were made
negligently or fraudulently” and/or ERCOT “negligently or fraudulently failed to disclose the
falsity sooner than it did,” and (2) ERCOT owed and breached “formal” and “informal” fiduciary
duties to Panda “to act independently and competently in the performance of its responsibilities as
an ISO.”2
ERCOT filed a general denial answer. Additionally, approximately one year later, ERCOT
filed its jurisdictional plea based on exclusive jurisdiction described above. Following a response
by Panda and a hearing, that plea to the jurisdiction was denied by the trial court.
Several months later, ERCOT filed a “Motion for Reconsideration of ERCOT’s First Plea
to the Jurisdiction and Alternative Amended Jurisdictional Plea.” Therein, ERCOT contended in
part that sovereign immunity bars Panda’s claims because “an entity exercising the government’s
regulatory powers shares its immunity with respect to that exercise.” In support of its arguments,
ERCOT cited, inter alia, federal cases involving federal “self-regulatory organizations” (“SROs”).
Panda filed a response in which it asserted in part “the law is clear that ERCOT is not the
type of entity entitled to the protections of immunity because: (1) ERCOT is not a state agency or
political subdivision of the state; (2) ERCOT does not perform state governmental functions; and
(3) even if ERCOT was deemed to perform a governmental function, ERCOT has the sole
discretion to determine the content in the CDRs and other representations.” Further, Panda
contended (1) because “ERCOT’s CDR preparation and other representations do not involve
quasi-judicial activities and are not regulatory,” the SRO cases cited by ERCOT do not support
immunity, and (2) “[e]ven if preparing CDRs is a ‘regulatory’ activity,” it is “not the sort of
regulation at issue” in those SRO cases.

2
Panda contends its damages are “ongoing” and have not yet been calculated. In a “preliminary response” to ERCOT’s requests for disclosure
during discovery in this case, Panda described alleged losses and damages totaling more than $1 billion.
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At the hearing on the motion, ERCOT argued in part that it is designated to perform only
“governmental functions,” “performs no private functions,” and is “not in any business other than
doing what the PUC tells ERCOT to do.” Further, ERCOT stated its plea to the jurisdiction on
sovereign immunity is based “solely on the pleadings.” The trial court denied ERCOT’s motion
for reconsideration and alternative plea to the jurisdiction. This consolidated interlocutory appeal
and mandamus proceeding timely followed.3
II. ERCOT’S ISSUES
A. Applicable PURA Provisions and PUC Rules
Section 39.151 requires the PUC to “certify an independent organization or organizations”
to perform the following functions:
(1) ensure access to the transmission and distribution systems for all buyers and
sellers of electricity on nondiscriminatory terms;
(2) ensure the reliability and adequacy of the regional electrical network;
(3) ensure that information relating to a customer’s choice of retail electric
provider is conveyed in a timely manner to the persons who need that information;
and
(4) ensure that electricity production and delivery are accurately accounted for
among the generators and wholesale buyers and sellers in the region.
UTIL. § 39.151(a), (c). “Independent organization” means “an independent system operator or
other person that is sufficiently independent of any producer or seller of electricity that its decisions
will not be unduly influenced by any producer or seller.” Id. § 39.151(b). Further, the PUC “shall
adopt and enforce rules relating to the reliability of the regional electrical network and accounting
for the production and delivery of electricity among generators and all other market participants,
or may delegate to an independent organization responsibilities for establishing or enforcing such
rules.” Id. § 39.151(d). Pursuant to section 39.151(d),

3
In an order dated July 28, 2017, this Court granted a motion by ERCOT for emergency temporary relief and stayed all trial court proceedings
pending resolution of this consolidated proceeding.
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Any such rules adopted by an independent organization and any enforcement
actions taken by the organization are subject to commission oversight and review.
An independent organization certified by the commission is directly responsible
and accountable to the commission. The commission has complete authority to
oversee and investigate the organization’s finances, budget, and operations as
necessary to ensure the organization’s accountability and to ensure that the
organization adequately performs the organization’s functions and duties. . . . The
commission may take appropriate action against an organization that does not
adequately perform the organization’s functions or duties or does not comply with
this section, including decertifying the organization or assessing an administrative
penalty against the organization.
Id.
After approving the budget of the certified ISO,4 the commission shall “authorize the
organization to charge to wholesale buyers and sellers a system administration fee, within a range
determined by the commission, that is reasonable and competitively neutral to fund the

4

Specifically, section 39.151 includes the following provisions respecting the budget and operations of the certified ISO:
(d-1) The commission shall require an independent organization certified by the commission under this section to submit to
the commission the organization’s entire proposed annual budget. The commission shall review the proposed budgets either
annually or biennially and may approve, disapprove, or modify any item included in a proposed budget. The commission by
rule shall establish the type of information or documents needed to effectively evaluate the proposed budget and reasonable
dates for the submission of that information or those documents. The commission shall establish a procedure to provide
public notice of and public participation in the budget review process.
(d-2) Except as otherwise agreed to by the commission and an independent organization certified by the commission under
this section, the organization must submit to the commission for review and approval proposals for obtaining debt financing
or for refinancing existing debt. The commission may approve, disapprove, or modify a proposal.
(d-3) An independent organization certified by the commission under this section shall develop proposed performance
measures to track the organization’s operations. The independent organization must submit the proposed performance
measures to the commission for review and approval. The commission shall review the organization’s performance as part
of the budget review process under Subsection (d-1). The commission shall prepare a report at the time the commission
approves the organization’s budget detailing the organization’s performance and submit the report to the lieutenant governor,
the speaker of the house of representatives, and each house and senate standing committee that has jurisdiction over electric
utility issues.
(d-4) The commission may:
(1) require an independent organization to provide reports and information relating to the independent
organization’s performance of the functions prescribed by this section and relating to the organization’s revenues,
expenses, and other financial matters;
(2) prescribe a system of accounts for an independent organization;
(3) conduct audits of an independent organization’s performance of the functions prescribed by this section or
relating to its revenues, expenses, and other financial matters and may require an independent organization to
conduct such an audit;
(4) inspect an independent organization’s facilities, records, and accounts during reasonable hours and after
reasonable notice to the independent organization;
(5) assess administrative penalties against an independent organization that violates this title or a rule or order
adopted by the commission . . . and
(6) resolve disputes between an affected person and an independent organization and adopt procedures for the
efficient resolution of such disputes.

Id. § 39.151(d-1)–(d-4).
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independent organization’s approved budget” and “require the organization to closely match actual
revenues generated by the fee and other sources of revenue with revenue necessary to fund the
budget, taking into account the effect of a fee change on market participants and consumers, to
ensure that the budget year does not end with surplus or insufficient funds.” Id. § 39.151(e).
Additionally, (1) to maintain certification under section 39.151, the ISO’s governing body
must be composed of persons specified by that section5 and selected in accordance with formal
bylaws or protocols of the organization that are approved by the PUC and “reflect the input of the
commission,” id. § 39.151(g); (2) the certified ISO “is subject to review under Chapter 325,
Government Code (Texas Sunset Act), but is not abolished under that chapter,” id. § 39.151(n);
and (3) with limited exceptions,6 meetings of the ISO’s governing body or a subcommittee that
includes a member of the governing body must be open to the public, see id. § 39.1511.
Among the rules adopted by the PUC regarding ERCOT’s operations is section 25.505 of
title 16 of the Texas Administrative Code, titled “Resource Adequacy in the Electric Reliability
Council of Texas Power Region.” 16 TEX. ADMIN. CODE § 25.505 (West, Westlaw through April

5

Pursuant to section 39.151(g), the ISO’s governing body must be composed of
(1) the chairman of the commission as an ex officio nonvoting member;
(2) the counsellor as an ex officio voting member representing residential and small commercial consumer interests;
(3) the chief executive officer of the independent organization as an ex officio voting member;
(4) six market participants elected by their respective market segments to serve one-year terms, with:
(A) one representing independent generators;
(B) one representing investor-owned utilities;
(C) one representing power marketers;
(D) one representing retail electric providers;
(E) one representing municipally owned utilities; and
(F) one representing electric cooperatives;
(5) one member representing industrial consumer interests and elected by the industrial consumer market segment to serve a
one-year term;
(6) one member representing large commercial consumer interests selected in accordance with the bylaws to serve a oneyear term; and
(7) five members unaffiliated with any market segment and selected by the other members of the governing body to serve
three-year terms.

Id. § 39.151(g). The presiding officer of the governing body must be one of the members described by subsection (g)(7). Id. § 39.151(g-1).
6
Specifically, the bylaws of the ISO and the rules of the PUC “may provide for the governing body or subcommittee to enter into executive
session closed to the public to address sensitive matters such as confidential personnel information, contracts, lawsuits, competitively sensitive
information, or other information related to the security of the regional electrical network.” Id. § 39.1511.
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16, 2018). That section’s stated purpose is “to prescribe mechanisms that [ERCOT] shall establish
to provide for resource adequacy in the energy-only market design that applies to the ERCOT
power region.”7 Id. § 25.505(a). Those mechanisms “are intended to encourage market participants
to build and maintain a mix of resources that sustain adequate supply of electric service in the
ERCOT power region.” Id. The provisions of section 25.505 require ERCOT to publish certain
specified information.8 Id. § 25.505(c)–(g). Further, administrative code section 25.362(i)(2)
requires ERCOT to file an annual “operations report and plan” that contains, among other things,
(1) “[a] summary of transmission planning and generation interconnection activities and the most
recent report on capacity, demand and reserves”; (2) “[i]dentification of existing and potential
transmission constraints, and the need for additional transmission, generation or demand response
resources within the ERCOT region”; and (3) “projections of changes in demand, the capability of
generation, energy storage, and demand response resources, projected reserve margins,
alternatives for meeting system needs, and recommendations for meeting system needs.” Id.
§ 25.362(i)(2). “The commission may initiate a review of the plan, at its discretion.” Id.
Additionally, section 25.361(b) of the administrative code states ERCOT shall, among other
functions, (1) “administer, on a daily basis, the operational and market functions of the ERCOT
system”; (2) “maintain the reliability and security of the ERCOT region’s electrical network,
including the instantaneous balancing of ERCOT generation and load and monitoring the adequacy
of resources to meet demand”; and (3) “disseminate information relating to market operations,

7

ERCOT asserts in its reply brief in this Court that an “energy-only” market design “means that prices paid compensate only the energy sold
at that moment; they do not include capacity payments that compensate generators for building plants and keeping them in operation.” According
to ERCOT, “Under this market design, increased generation capacity is built by private investors when they believe that future demand will be
sufficiently high compared with future generation capacity.”
8

Among the provisions of administrative code section 25.505 is the following:
(c) Statement of opportunities (SOO). ERCOT shall publish a SOO that provides market participants with a projection of the
capability of existing and planned electric generation resources, load resources, and transmission facilities to reliably meet
ERCOT’s projected needs. . . . ERCOT shall prescribe reporting requirements for generation entities and transmission service
providers (TSPs) to report to ERCOT their plans for adding new facilities, upgrading existing facilities, and mothballing or
retiring existing facilities. . . .

Id. § 25.505(c).
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market prices, and the availability of services, in accordance with this chapter, [PUC] orders, and
the ERCOT rules.” Id. § 25.361(b).
B. This Court’s Jurisdiction
1. Applicable Law
Subject matter jurisdiction “is essential to a court’s power to decide a case” and “presents
a question of law.” City of Houston v. Rhule, 417 S.W.3d 440, 442 (Tex. 2013). All courts bear
the affirmative obligation “to ascertain that subject matter jurisdiction exists regardless of whether
the parties have questioned it.” Id.
“Unless a statute authorizes an interlocutory appeal, appellate courts generally only have
jurisdiction over final judgments.” CMH Homes v. Perez, 340 S.W.3d 444, 447 (Tex. 2011).
Section 51.014(a)(8) of the civil practice and remedies code authorizes an appeal from an order
that “grants or denies a plea to the jurisdiction by a governmental unit as that term is defined in
Section 101.001.” CIV. PRAC. & REM. § 51.014(a)(8). In construing a statute, “[o]ur primary
objective is to determine the Legislature’s intent which, when possible, we discern from the plain
meaning of the words chosen.” State v. Shumake, 199 S.W.3d 279, 284 (Tex. 2006). Further, we
strictly construe section 51.014(a) as “a narrow exception to the general rule that only final
judgments are appealable.” Tex. A & M Univ. Sys. v. Koseoglu, 233 S.W.3d 835, 841 (Tex. 2007).
Section 101.001(3) of the civil practice and remedies code defines “governmental unit” as
“(A) this state and all the several agencies of government that collectively constitute the
government of this state, including other agencies bearing different designations, and all
departments, bureaus, boards, commissions, offices, agencies, councils, and courts; (B) a political
subdivision of this state . . . ; (C) an emergency service organization; and (D) any other institution,
agency, or organ of government the status and authority of which are derived from the Constitution
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of Texas or from laws passed by the legislature under the constitution.” CIV. PRAC. & REM.
§ 101.001(3).
2. Application of Law to Facts
As a threshold matter, we begin by addressing this Court’s jurisdiction. ERCOT asserts
that “because it implicates this Court’s jurisdiction, the question of whether ERCOT is a
governmental unit—and may thus take an interlocutory appeal—is one that this Court could—and
perhaps must—examine on its own.” ERCOT acknowledges that in a prior case in the Third
District Court of Appeals in Austin, it specifically argued, and the court of appeals concluded, that
it is not a governmental unit for purposes of an interlocutory appeal pursuant to section
51.014(a)(8). See HWY 3 MHP, LLC v. Elec. Reliability Council of Tex., 462 S.W.3d 204, 212
(Tex. App.—Austin 2015, no pet.). However, ERCOT asserts that in a more recent case, University
of the Incarnate Word v. Redus, 518 S.W.3d 905, 911 (Tex. 2017) (hereinafter “UIW”), the
supreme court “held that an unambiguously private entity that performed a traditionally
governmental function was a ‘governmental unit’ as to that function.” According to ERCOT,
“[UIW’s] novel functional approach to governmental-unit status may bear on how this Court views
ERCOT, given its arguments that it performs a uniquely governmental function in regulating the
electric grid and aspects of the electricity market.”
Panda asserts that because ERCOT “is not” and “does not claim to be” a governmental unit
for purposes of section 51.014(a)(8), this Court “should dismiss ERCOT’s appeal and assess the
issues presented under traditional mandamus standards alone.”9 Further, Panda argues UIW “did
not change the law on how determinations [respecting section 101.001(3)] are to be made,” but

9
In addition to the arguments in its consolidated brief in this Court, Panda has filed in this Court a motion to dismiss ERCOT’s interlocutory
appeal for lack of jurisdiction. We consider the arguments in that motion in this proceeding.
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rather “analyzed this issue just like the Austin Court did in HWY 3 . . . and reached a different
result on the specific facts of the entity before it.”
In HWY 3, ERCOT sued an electricity provider, HWY 3, for breach of contract. See 462
S.W.3d at 206. HWY 3 filed a breach of contract counterclaim against ERCOT. Id. In response,
ERCOT filed a plea to the jurisdiction asserting the PUC had exclusive jurisdiction as to HWY 3’s
claim and HWY 3 had failed to exhaust its administrative remedies. Id. The trial court granted
ERCOT’s plea to the jurisdiction and HWY 3 filed an interlocutory appeal pursuant to section
51.014(a)(8). Id. On appeal, ERCOT argued in part that the court of appeals lacked jurisdiction
because ERCOT is not a “governmental unit” pursuant to section 101.001(3). Id. at 207.
In its analysis, the court of appeals cited LTTS Charter School, Inc. v. C2 Construction,
Inc., 342 S.W.3d 73 (Tex. 2011) (concluding open-enrollment charter school is “governmental
unit” for purposes of section 51.014(a)(8)). Specifically, the court of appeals stated in part,
Unquestionably, the statutory provisions relied on by HWY 3 demonstrate ERCOT
has been delegated great authority and powers by the legislature and that it is a
highly regulated entity. However, there are other circumstances in which the
legislature exercises great regulatory oversight over organizations and also bestows
power on them, but those organizations do not necessarily qualify as governmental
units. Accordingly, when deciding whether ERCOT should be considered a
governmental unit, we must also consider the other factors addressed by the
supreme court in its analysis in LTTS Charter School.
HWY 3, 462 S.W.3d at 209 (citations omitted). Then, the court of appeals reasoned as follows:
(1) “the legislature’s decision to designate an entity like ERCOT as an ‘independent organization’
rather than as an agency or by a similar title is some support for the idea that the legislature did
not intend for ERCOT to be a governmental unit”; (2) while “charter schools operate parallel to
and alternatively to governmental units,” ERCOT “is not fulfilling the same role that a government
agency is performing and has not been statutorily defined as being a part of a governmental unit”;
(3) unlike a charter school, ERCOT “is not statutorily entitled to any services or benefits that a
typical governmental unit might receive” and “does not receive funding from the State”; (4)
–11–
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although the PUC has “oversight over” ERCOT’s budget, “this type of regulatory control is not
dissimilar from the financial oversight that the legislature has exerted over utilities that are not
considered governmental units”; (5) while various statutes “expressly equate[]” open-enrollment
charter schools with governmental entities, a statutory provision allowing ERCOT to take
advantage of computer-network security of a government agency “expressly states that the service
is being offered to entities that are not state agencies, which is some indication that the legislature
did not intend for ERCOT to qualify as a governmental unit”; and (6) although a provision of
PURA requires ERCOT’s meetings to “be open to the public,” that provision “does not explicitly
state that ERCOT is obligated to make its meetings public because it is a part of the government
or expressly subject ERCOT to all of the requirements of the Open Meetings Act,” nor does the
Open Meetings Act “include independent organizations like ERCOT within its purview.” Id. at
209–11. The court of appeals concluded “[f]or all of these reasons, particularly in light of the
analysis from LTTS Charter School,” ERCOT is not a “governmental unit” for purposes of an
interlocutory appeal under section 51.014(a)(8). Id. at 212.
UIW involved a lawsuit by the parents of a deceased student against a private university,
UIW, arising out of the use of deadly force by the university’s state-authorized police department.
See 518 S.W.3d at 906. UIW asserted a plea to the jurisdiction based on governmental immunity,
which was denied by the trial court. Id. UIW filed an interlocutory appeal pursuant to section
51.014(a)(8) in which it contended in part that although it “does not claim to be a governmental
unit generally,” it “is a governmental unit when defending the actions of its police department”
because its “status and authority” to “create a law enforcement agency or police department” arise
from laws passed by the legislature that allow private universities to commission and deploy peace
officers to enforce criminal laws. Id. at 906–07. The court of appeals disagreed and dismissed the
appeal. Id. However, the supreme court reversed the court of appeals.
–12–
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In the supreme court, UIW complained that the court of appeals “missed the mark” because
it “focused on whether UIW is part of the public-education system instead of on whether UIW’s
police department is part of Texas’s law-enforcement system.” Id. at 908. The supreme court stated
in part,
Our case law confirms that the question here is whether UIW’s campus police
department is part of a larger governmental system and provides a framework for
answering that question. In LTTS Charter School, we concluded that a private
charter school was an “institution, agency or organ of government” based on a
legislative scheme that made private charter schools part of the Texas publiceducation system. Many of the same indicators of governmental-unit status present
in LTTS Charter School are present here.
Id. at 910 (citations omitted). The supreme court reasoned (1) the legislature “granted charter
schools all of the powers and privileges of public schools” and “here it has given UIW the power
to operate a police department like that of any city”; (2) like a charter school, “UIW must follow
the same state-promulgated rules its public counterparts follow”; (3) “like state and local lawenforcement agencies, UIW must make certain records available for public review because UIW’s
police department is a governmental entity under the Public Information Act”; and (4) although
the legislature “has not granted private universities immunity from liability generally, as they did
charter schools,” the legislature “has granted limited immunity to private universities when their
officers act pursuant to mutual assistance agreements with local police departments.” Id. However,
the supreme court observed, “the indicators of governmental-unit status present in LTTS Charter
School do not precisely match those present here” because (1) unlike charter schools, “UIW lacks
public funding”; (2) “the Legislature does not consider UIW a governmental entity under the
Government Code and Local Government Code provisions relating to property held in trust and
competitive bidding”; and (3) “the Legislature’s intended role for private universities in public law
enforcement is less clear than its express inclusion of open-enrollment charter schools in the
public-school system.” Id. Then, the supreme court concluded,
–13–
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Nevertheless, the Legislature has authorized UIW to enforce state and local law
using the same resource municipalities and the State use to enforce law:
commissioned peace officers. UIW’s officers have the same powers, privileges, and
immunities as other peace officers. Because law enforcement is uniquely
governmental, the function the Legislature has authorized UIW to perform and the
way the Legislature has authorized UIW to perform it strongly indicate that UIW
is a governmental unit as to that function.
Id. at 911 (citations omitted).10
In the case before us, ERCOT does not explain or describe how the analytical framework
applied in UIW differs from that in HWY 3 or would effect a different outcome than in HWY 3.
Further, as described above, the analyses in UIW and HWY 3 were based on the same authority,
i.e., LTTS Charter School, and show similar factors were considered in each case, including the
“function” of the private entities in question. See HWY 3, 462 S.W.3d at 210 (contrasting ERCOT
with private entities in LTTS Charter School that “operate parallel to and alternatively to
governmental units”).

Based on the reasoning of HWY 3, we conclude ERCOT is not a

“governmental unit” for purposes of an interlocutory appeal pursuant to section 51.014(a)(8). See
HWY 3, 462 S.W.3d at 209–12; see also CIV. PRAC. & REM. § 51.014(a)(8). Consequently, this
Court does not have jurisdiction over ERCOT’s interlocutory appeal. See CMH Homes, 340
S.W.3d at 447. We dismiss ERCOT’s interlocutory appeal for lack of jurisdiction.
C. Mandamus Review of ERCOT’s Plea to the Jurisdiction
1. Standard of Review
Mandamus is “an extraordinary remedy, not issued as a matter of right, but at the discretion
of the court.” In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 138 (Tex. 2004) (orig. proceeding).
Intermediate appellate courts in Texas have authority to issue writs of mandamus “agreeable to the

10
In light of the supreme court’s conclusion that UIW “is a governmental unit for purposes of law enforcement” and therefore “entitled to
pursue an interlocutory appeal under section 51.014(a)(8),” that case was remanded to the Fourth District Court of Appeals in San Antonio for
determination of whether UIW’s police department was entitled to immunity. See id. Subsequently, that court of appeals affirmed the trial court’s
denial of UIW’s plea to the jurisdiction. Univ. of Incarnate Word v. Redus, No. 04-15-00120-CV, 2018 WL 1176652, at *1 (Tex. App.—San
Antonio Mar. 7, 2018, no pet. h.) (concluding that “based on the record in this appeal,” UIW “is not a governmental unit for purposes of the common
law doctrine of sovereign immunity”).
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principles of law regulating those writs” against district court judges in the appellate courts’
respective districts. GOV’T § 22.221(b). In cases where an interlocutory appeal is available,
mandamus relief is generally not appropriate. See In re McAllen Med. Ctr., Inc., 275 S.W.3d 458,
474 (Tex. 2008) (orig. proceeding).
To be entitled to mandamus relief, a relator must show both that the trial court clearly
abused its discretion and that relator has no adequate appellate remedy. Prudential, 148 S.W.3d at
135–36. A trial court abuses its discretion when it fails to analyze or apply the law correctly. See,
e.g., In re Columbia Med. Ctr. of Las Colinas, 306 S.W.3d 246, 248 (Tex. 2010) (orig. proceeding).
“This principle applies even when the law is unsettled.” In re J.B. Hunt Transport, Inc., 492
S.W.3d 287, 294 (Tex. 2016) (orig. proceeding).
A plea to the jurisdiction challenges the trial court’s authority to determine the subject
matter of a specific cause of action. Bland Indep. Sch. Dist. v. Blue, 34 S.W.3d 547, 554 (Tex.
2000). Whether a trial court has subject matter jurisdiction is a question of law and is reviewed de
novo. Tex. Dep’t of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 226 (Tex. 2004). In performing
this review, an appellate court does not look to the merits of the case, but considers only the
pleadings and evidence relevant to the jurisdictional inquiry. Blue, 34 S.W.3d at 554–55.
2. Applicable Law
“Sovereign immunity implicates a trial court’s jurisdiction, and, when it applies, precludes
suit against a governmental entity.” Patel v. Tex. Dep’t of Licensing & Regulation, 469 S.W.3d
69, 75 (Tex. 2015). The justification for the doctrine of sovereign immunity has evolved from the
“feudal fiction that [t]he King can do no wrong” to “accord[ing] States the dignity that is consistent
with their status as sovereign entities” to “protect[ing] the public treasury.” Wasson Interests, Ltd.
v. City of Jacksonville, 489 S.W.3d 427, 431–32 (Tex. 2016). “Regardless of which justification
is most compelling, however, it is firmly established that ‘an important purpose [of sovereign
–15–
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immunity] is pragmatic: to shield the public from the costs and consequences of improvident
actions of their governments.’” Id. at 432 (quoting Tooke v. City of Mexia, 197 S.W.3d 325, 332
(Tex. 2006)); see also Brown & Gay Eng’g, Inc. v. Olivares, 461 S.W.3d 117, 121 (Tex. 2015)
(doctrine of sovereign immunity “protects the public as a whole by preventing potential disruptions
of key government services that could occur when government funds are unexpectedly and
substantially diverted by litigation” and “preserves separation-of-powers principles” by
“recogniz[ing] that the Legislature has the responsibility to determine how these public funds will
be spent”).
“Sovereign immunity is a common-law creation and ‘it remains the judiciary’s
responsibility to define the boundaries of the . . . doctrine and to determine under what
circumstances sovereign immunity exists in the first instance.’” Brown & Gay, 461 S.W.3d at 122
(quoting Reata Constr. Corp. v. City of Dallas, 197 S.W.3d 371, 375 (Tex. 2006)). “To determine
whether an entity is immune, courts should rely not on [civil practice and remedies code section
101.001(3)’s] definition of governmental unit, . . . but on the ‘nature and purposes’ of sovereign
immunity.” UIW, 518 S.W.3d at 911 (citing Wasson, 489 S.W.3d at 432). “In short, whether an
entity is entitled to an interlocutory appeal and whether an entity has sovereign immunity are
separate questions with separate analytical frameworks.” Id.
3. Application of Law to Facts
We begin with ERCOT’s second issue, in which it contends the trial court abused its
discretion by denying ERCOT’s alternative amended plea to the jurisdiction because “ERCOT,
which oversees the operation of the electric transmission network and administers the wholesale
electricity market pursuant to grants of power from the Legislature and PUC, [has] sovereign
immunity from suits when it exercises those delegated powers.” According to ERCOT, (1) it is “a
quasi-governmental regulator, performing an essential public service”; (2) “[i]n highly analogous
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circumstances, federal courts have confirmed the immunity of quasi-governmental regulatory
authorities”; (3) “sovereign immunity’s justifications apply to ERCOT”; and (4) although the
supreme court held in Brown & Gay that “independent contractors generally lack sovereign
immunity where they exercise discretion over the work they perform,” that rule does not apply to
ERCOT because it is not an independent contractor.
Panda responds in part that “a non-governmental, non-profit corporation that receives no
taxpayer dollars and retains discretion over its day-to-day operations” should not enjoy sovereign
immunity. Specifically, according to Panda, (1) Brown & Gay established “the controlling
standard” for “the limited circumstances in which the State’s immunity extends to a private
company like ERCOT”; (2) pursuant to Brown & Gay, “the State’s immunity does not extend to
private companies exercising independent discretion”; (3) because “there is no dispute here that
ERCOT was exercising discretion when it misrepresented the state of electricity markets,” the trial
court properly rejected ERCOT’s immunity position; (4) “ERCOT’s doctrinal arguments do not
justify extending immunity here,” but rather “point the other way”; (5) the SRO cases cited by
ERCOT are “irrelevant and inapposite” because those cases “arise from the uniquely federal
‘absolute immunity’ doctrine, which has no bearing on sovereign immunity under Texas law”; and
(6) even if federal absolute immunity were relevant, this case “does not arise from the exercise of
a function that would be protected by absolute immunity.”
In its reply brief in this Court, ERCOT asserts in part (1) the Texas Legislature “created
the ISO role as a key regulatory component of the restructured electrical market”; (2) “ERCOT
underwent a number of financial, organizational, structural, and functional changes because of its
appointment as ISO”; (3) “unlike any other corporation in Texas, [ERCOT] exclusively performs
statutory functions,” among which are “mak[ing] binding rules that have the force of statute”;
(4) Brown & Gay’s holding does not govern this case because ERCOT is not an independent
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contractor, but rather “acts as the government” (emphasis original); (5) “ERCOT’s analogy to
SRO immunity is apt because the logic, legal principles, and governmental purposes favoring
protection of federal SROs apply equally to ERCOT”; and (6) ERCOT’s publication of the CDRs
furthers ERCOT’s “regulatory mission” and therefore is protected by SRO immunity.
Following oral submission before this Court, both sides filed post-submission letter briefs.
Therein, ERCOT contends in part (1) “ERCOT’s role is defined not by a contract with the State
of Texas, but by a statute that lays out, in meticulous detail, ERCOT’s responsibilities and powers”
(emphasis original); (2) “[a]s Panda’s counsel admitted at argument, ERCOT is authorized to
perform no functions other than those given it by the Legislature and PUC”; and (3) ERCOT
“exclusively performs governmental, regulatory functions” (emphasis original). Panda asserts in
part (1) “HWY 3 forecloses any suggestion that ERCOT is entitled to the immunity that is
sometimes enjoyed by governmental units—because it is not even that”; (2) “[a]s a result, the
immunity inquiry is controlled by Brown & Gay”; and (3) “[t]hat ERCOT’s general responsibilities
arise from a statute does not the change the analysis.”
In Brown & Gay, a private engineering firm, Brown & Gay, contracted with a
governmental unit, the Fort Bend County Toll Road Authority, to design and construct a roadway.
See 461 S.W.3d at 119. Under the contract, the Authority delegated the responsibility of designing
road signs and traffic layouts to Brown & Gay, subject to approval by the Authority’s board of
directors. Id. Brown & Gay was contractually responsible for furnishing the necessary equipment
and personnel to perform its duties and was required to maintain insurance for the project. Id.
Subsequently, relatives of a motorist killed while driving on the roadway sued Brown & Gay for
negligence in carrying out its responsibilities in the design and installation of signs and other
traffic-control devices. Id. Brown & Gay filed a plea to the jurisdiction seeking the same sovereign
immunity protection the governmental unit would enjoy had it performed the work itself. Id. The
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trial court granted the plea, but the court of appeals reversed, holding the firm was not immune
from suit. Id. The supreme court affirmed the court of appeals’s judgment. Id.
In its analysis, the supreme court observed that the benefits of sovereign immunity come
with “a significant cost,” i.e., “in shield[ing] the public from the costs and consequences of
improvident actions of their governments, sovereign immunity places the burden of shouldering
those costs and consequences on injured individuals.” Id. at 121–22. Then, that court addressed
the parties’ arguments in light of the doctrine’s underlying purposes. Id. at 123–30.
First, as to “the general purpose of protecting the public fisc,” Brown & Gay argued that
while its exposure to defense costs and a money judgment would not affect the project’s cost to
the government, “the increased costs generally associated with contractors’ litigation exposure will
be passed on to the government, resulting in higher contract prices and government expense.” Id.
at 123. In rejecting that argument, the supreme court stated that Brown & Gay “ignores the many
factors at play within the highly competitive world of government-contract bidding” and
“disregards the fact that private companies can and do manage their risk exposure by obtaining
insurance, as Brown & Gay did in this case.” Id. Further, that court reasoned in part,
Sovereign immunity has never been defended as a mechanism to avoid any and all
increases in public expenditures. Rather, it was designed to guard against the
“unforeseen expenditures” associated with the governments defending lawsuits and
paying judgments “that could hamper government functions” by diverting funds
from their allocated purposes. Immunizing a private contractor in no way furthers
this rationale. Even if holding a private party liable for its own improvident actions
in performing a government contract indirectly leads to higher overall costs to
government entities in engaging private contractors, those costs will be reflected in
the negotiated contract price. This allows the government to plan spending on the
project with reasonable accuracy.
By contrast, . . . the costs associated with a potential lawsuit cannot be
anticipated at the project’s outset. Litigation against the government therefore
disrupts the government’s allocation of funds on the back end, when the only option
may be to divert money previously earmarked for another purpose. It is this
diversion—and the associated risk of disrupting government services—that
sovereign immunity addresses.
Id. at 123–24 (citations omitted).
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Next, the supreme court addressed the “government’s right to control” as a factor in the
extension of immunity to private companies. Id. at 124. That court observed that in a prior case
involving a private company that contracted with a Kansas governmental entity, it stated,
While sovereign immunity protects the activities of government entities, no
sovereign is entitled to extend that protection ad infinitum through nothing more
than private contracts. [The private entity] is not entitled to sovereign immunity
unless it can demonstrate its actions were actions of the Kansas government,
executed subject to the control of [the system].
Id. (quoting K.D.F. v. Rex, 878 S.W.2d 589, 597 (Tex. 1994)). Further, the supreme court stated
that “[i]n turn, we held that another private company that ‘operate[d] solely upon the direction of
[the system]’ and ‘exercise[d] no discretion in its activities’ was indistinguishable from the system,
such that ‘a lawsuit against one [wa]s a lawsuit against the other.’” Id. (quoting K.D.F., 878 S.W.2d
at 597). Then, the supreme court observed that as to Brown & Gay, the government’s “right to
control” is “utterly absent here.” That court concluded, “We need not establish today whether some
degree of control by the government would extend its immunity protection to a private party; we
hold only that no control is determinative.” Id. at 126.
Additionally, the supreme court rejected arguments by Brown & Gay that (1) “justifications
for qualified and official immunity” support the extension of sovereign immunity to government
contractors and (2) “declining to extend sovereign immunity to contractors like Brown & Gay will
make it difficult for the government to engage talented private parties fearful of personal liability.”
Id. at 128–29. As to the first of those arguments, the supreme court stated (1) qualified immunity
is a federal doctrine that is similar to the Texas common-law defense of official immunity;
(2) official immunity is an affirmative defense that must be pled and proved by the party asserting
it; (3) Brown & Gay has not “pled or argued that the elements of the defense are satisfied here,”
but rather “[i]nstead argues it is entitled to the same immunity the government itself enjoys”; and
(4) “the policies underlying official and qualified immunity are simply irrelevant to that
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contention.” Id. Further, the supreme court stated Brown & Gay’s second argument “ignores the
countervailing considerations that make contracting with the government attractive, not the least
of which is lack of concern about the government’s ability to pay.” Id. at 129. Then, the supreme
court concluded, “We decline to extend sovereign immunity to private contractors based solely on
the nature of the contractors’ work when the very rationale for the doctrine provides no support
for doing so.”11 Id.
In the case before us, Panda argues Brown & Gay “establishes the analytical framework
for assessing a private entity’s immunity claims,” regardless of whether the private entity is a
government contractor. According to Panda, (1) there is no basis for restricting the holding in
Brown & Gay to private contractors and (2) the opinion “speaks in far broader terms.”
ERCOT asserts Brown & Gay is inapplicable in this case because (1) unlike this case,
Brown & Gay “was concerned with a contractual relationship between a company and the
government”; (2) the supreme court “never held that its rule regarding discretion applied outside
the context of independent contractors”; and (3) unlike an independent contractor, ERCOT
conducts no business other than the functions it performs “at the legislature’s and PUC’s behest”
and does not market its services to any other use.
Although the supreme court’s opinion in Brown & Gay is silent as to whether it is limited
to independent contractors, the analysis and rationale of the opinion are based primarily on the
specific context of government contracting. For example, as described above, the supreme court
stated (1) Brown & Gay’s argument respecting the “public fisc” “ignores the many factors at play
within the highly competitive world of government-contract bidding” and (2) “[e]ven if holding a
private party liable for its own improvident actions in performing a government contract indirectly

11
In a concurring opinion in which Justice Willett and Justice Guzman joined, Chief Justice Hecht stated in part, “An independent contractor
may act as the government, in effect becoming the government for limited purposes, and when it does, it should be entitled to the government’s
immunity.” Id. at 129 (Hecht, C.J., concurring) (emphasis original).
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leads to higher overall costs to government entities in engaging private contractors, those costs
will be reflected in the negotiated contract price,” which “allows the government to plan spending
on the project with reasonable accuracy.” Id. at 123. Further, the statements from K.D.F. relied
upon by the supreme court pertained to the question of whether a sovereign is entitled to extend
immunity protection “ad infinitum through nothing more than private contracts.” Id. at 124
(quoting K.D.F., 878 S.W.2d at 597). Additionally, (1) as to Brown & Gay’s argument that
declining to extend sovereign immunity would make it difficult for the government to engage
talented private parties, the supreme court stated that argument “ignores the countervailing
considerations that make contracting with the government attractive, not the least of which is lack
of concern about the government’s ability to pay,” and (2) the supreme court’s conclusion was
stated as follows: “We decline to extend sovereign immunity to private contractors based solely
on the nature of the contractors’ work when the very rationale for the doctrine provides no support
for doing so.” Id. at 129.
By contrast, in the case before us, considerations respecting competitive governmentcontract bidding, negotiation of a contract price, and the financial appeal of contracting with the
government versus a private entity are not relevant. Further, rather than involving “nothing more
than private contracts,” the case before us involves an entity that exclusively performs functions
assigned by the legislature and the PUC and does not market its services to any other use. Because
the considerations underlying the analysis and rationale of Brown & Gay are inapplicable to
ERCOT, we conclude Brown & Gay does not preclude immunity in this case.
As described above, to determine whether an entity is immune, courts should rely on “the
‘nature and purposes’ of sovereign immunity.” UIW, 518 S.W.3d at 911 (citing Wasson, 489
S.W.3d at 432); see also id. (whether an entity is entitled to sovereign immunity and whether an

–22–

Case 17-10839-LSS

Doc 645-5

Filed 04/18/18

Page 24 of 36

entity is a “governmental unit” for purposes of an interlocutory appeal “are separate questions with
separate analytical frameworks”). In its consolidated brief in this Court, ERCOT asserts in part,
The Supreme Court has recognized three bases for sovereign immunity, each of
which applies to ERCOT. First, immunity protects the public fisc. ERCOT is
funded by a Fee that is authorized by the Legislature pursuant to its police power
and paid, ultimately, by electricity consumers. Second, separation-of-powers
requires ERCOT’s immunity. The Legislature has decreed that the PUC, not the
courts, decides when and how much money ERCOT spends, how it operates, and
whether it has underperformed or abused its power. Third, immunity would protect
critical government services. Public policy and economic necessity demand that the
Texas electric grid continue to function; the PUC appointed ERCOT as the operator
of this grid. Money that has been designated for these essential regulatory purposes,
if diverted to pay private litigants, would defeat the Legislature’s mission to protect
the electric market and its consumers.
Panda contends the nature and purposes of immunity “do not justify creating a new
exception for ERCOT.” Specifically, according to Panda, (1) ERCOT “does not receive any
funding from the State” and therefore “state funds are not implicated by this lawsuit” (emphasis
original); (2) “ERCOT’s separation of powers argument fails for the same reasons” because “[t]o
the extent this principle is relevant to immunity, the focus is on ‘the Legislature’s prerogative to
allocate tax dollars’” (quoting Brown & Gay, 461 S.W.3d at 121); and (3) “a judgment against
ERCOT will not hamper any government function” because “ERCOT would simply have an
obligation to pay whatever amount is not covered by insurance, like any other judgment debtor,”
and “in the most extreme scenario, the PUC would simply decertify ERCOT, appoint a new ISO,
and oversee the efficient transfer of responsibilities.”
As stated by the supreme court, the doctrine of sovereign immunity “protects the public as
a whole by preventing potential disruptions of key government services that could occur when
government funds are unexpectedly and substantially diverted by litigation” and “preserves
separation-of-powers principles” by “recogniz[ing] that the Legislature has the responsibility to
determine how these public funds will be spent.” Brown & Gay, 461 S.W.3d at 121. Section
39.151(e) requires the PUC to “authorize the organization to charge to wholesale buyers and sellers
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a system administration fee, within a range determined by the commission, that is reasonable and
competitively neutral to fund the independent organization’s approved budget.” UTIL. § 39.151(e).
Although not a “tax,” the system administration fee is authorized by statute, set by the PUC,
collected pursuant to the State’s power, and intended to further a function for the benefit of the
public. See id. Therefore, to the extent Panda contends this case does not present fiscal implications
pertinent to the sovereign immunity analysis, we disagree. See id.; see also Tooke, 197 S.W.3d at
332 (stating sovereign immunity’s purpose is “to shield the public from the costs and consequences
of improvident actions of their governments”). Additionally, as to separation-of-powers principles,
section 39.151 shows the legislature intended that determinations respecting system administration
fees and ERCOT’s fiscal matters, as well as any potential disciplinary matters or decertification,
should be made by the PUC rather than the courts. UTIL. § 39.151(d)–(e). Further, as the certified
ISO provided for in section 39.151, ERCOT is a necessary component of the legislature’s electric
utility industry regulatory scheme. See id. § 39.151(a). A substantial judgment in this case could
necessitate a potentially disruptive diversion of ERCOT’s resources or a decertification of ERCOT
not otherwise intended by the PUC. See Brown & Gay, 461 S.W.3d at 124 (sovereign immunity is
intended to address diversion of funds allocated by government “and the associated risk of
disrupting government services”). Therefore, extending sovereign immunity to ERCOT in this
case would serve that doctrine’s nature and purposes. See UIW, 518 S.W.3d at 911.
Additionally, the extension of sovereign immunity in this case is consistent with the
underlying principles and reasoning of federal cases involving SROs. Under federal law, SROs
are certain private organizations authorized by Congress to “promulgate and enforce rules”
governing their members. See DL Capital Grp., LLC v. Nasdaq Stock Mkt., Inc., 409 F.3d 93, 95
(2d Cir. 2005); see also S.C. Pub. Serv. Auth. v. Fed. Energy Regulatory Comm’n, 762 F.3d 41,
51 (D.C. Cir. 2014) (describing North American Electric Reliability Corporation as “the [electric]
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industry’s self-regulatory organization” pursuant to the Federal Power Act). SROs have been
described as “quasi-governmental” authorities. DL Capital, 409 F.3d at 95.
Since the 1930s, U.S. securities dealers have been subject to regulation by SROs registered
with the U.S. Securities Exchange Commission, including, among others, the New York Stock
Exchange, Inc. (“NYSE”), the National Association of Securities Dealers, Inc. (“NASD”), and the
NASDAQ Stock Market, Inc. (“NASDAQ”). See Standard Inv. Chartered, Inc. v. NASD, 637 F.3d
112, 114 (2d Cir. 2011); DL Capital, 409 F.3d at 95. Such SROs have been described as “a key
part of the interrelated and comprehensive mechanism for regulating securities markets, including
market participants.” Charles Schwab & Co. Inc. v. Fin. Indus. Regulatory Auth. Inc., 861 F. Supp.
2d 1063, 1065 (N.D. Cal. 2012). “Because they perform a variety of vital governmental functions,
but lack the sovereign immunity that governmental agencies enjoy, SROs are protected by absolute
immunity when they perform their statutorily delegated adjudicatory, regulatory, and prosecutorial
functions.” Weissman v. NASD, 500 F.3d 1293, 1296 (11th Cir. 2007). “This immunity extends
both to affirmative acts as well as to an SRO’s omissions or failure to act.” Standard Inv., 637 F.3d
at 115. The SEC has “extensive involvement with, and broad oversight of,” the SROs registered
with it. DL Capital, 409 F.3d at 95 (citing 15 U.S.C. § 78s). “[I]f an SRO has violated, or is unable
to comply with, inter alia, the provisions of the [Securities Exchange Act], its own rules, or the
rules of the SEC, the SEC is authorized to suspend or even revoke an SRO’s registration.” Id.
Federal courts have reasoned that because securities-industry SROs “perform[] a variety
of functions that would, in other circumstances, be performed by a government agency,” yet do
not “share in the SEC’s sovereign immunity,” affording those SROs absolute immunity is
appropriate when the relevant conduct constitutes a delegated quasi-governmental prosecutorial,
regulatory, or disciplinary function. See D’Alessio v. NYSE, 258 F.3d 93, 105 (2d Cir. 2001); see
also Barbara v. NYSE, 99 F.3d 49, 59 (2d Cir. 1996) (stating that allowing plaintiff’s lawsuit
–25–

Case 17-10839-LSS

Doc 645-5

Filed 04/18/18

Page 27 of 36

against SRO “would clearly stand as an obstacle to the accomplishment and execution of the full
purposes and objective of Congress”), abrogated in part on other grounds by Merrill Lynch,
Pierce, Fenner & Smith Inc. v. Manning, 136 S. Ct. 1562 (2016). Further, the Second Circuit has
stated, “There is no question that an SRO and its officers are entitled to absolute immunity from
private damages suits in connection with the discharge of their regulatory responsibilities.”
Standard Inv., 637 F.3d at 115. Specifically, in Standard Investment, the Second Circuit concluded
SRO immunity barred a lawsuit based on alleged misstatements by NASD in a proxy solicitation
pertaining to amendments to its bylaws required pursuant to its consolidation with another SRO.
Id. That court stated in part (1) the proxy solicitation, which was the only vehicle available to
NASD for amending its bylaws, was “incident to the exercise of regulatory power,” i.e., the
consolidation, and “therefore an activity to which immunity attached,” id. at 116, and (2) “[t]he
statutory and regulatory framework highlights to us the extent to which an SRO’s bylaws are
intimately intertwined with the regulatory powers delegated to SROs by the SEC and underscore
our conviction that immunity attaches to the proxy solicitation here,” id. at 116–17.
Similarly, in DL Capital, an investor sued NASDAQ based on the timing of NASDAQ’s
announcement of its decision to cancel certain stock market trades. See 409 F.3d at 98. The investor
contended SRO immunity was inapplicable because it was “challenging not NASDAQ’s
regulatory decisions . . . , but rather the manner in which NASDAQ publicly announced those
decisions.” Id. The Second Circuit rejected that position, reasoning in part that “[w]ithout the
capacity to make announcements, defendants would be stripped of a critical and necessary part of
their regulatory powers.” Id.; see also In re NYSE Specialists Sec. Litig., 503 F.3d 89, 100 (2d Cir.
2007) (affording SRO immunity where, “[w]hile these actions may not appear to form the heart of
the regulatory functions delegated to the NYSE as an SRO, they are nonetheless central to
effectuating the NYSE’s regulatory decision making”).
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Additionally, the Second Circuit has specifically declined to carve out a fraud exception
to SRO immunity. See DL Capital, 409 F.3d at 99 (“rejecting a fraud exception is a matter not
simply of logic but of intense practicality since [otherwise] the [SRO’s] exercise of its quasigovernmental functions would be unduly hampered by disruptive and recriminatory lawsuits”).
That court has observed that alternative means of redressing a security-industry SRO’s wrongful
conduct include “the formidable oversight power” of the SEC granted by Congress. NYSE
Specialists, 503 F.3d at 101.
In the case before us, ERCOT asserts (1) “[SROs’] functions parallel ERCOT’s very
closely” and therefore the SRO immunity cases are “highly persuasive”; (2) any “doctrinal
distinction” between sovereign immunity and SRO immunity should matter less than the SRO
cases’ “logical underpinnings”; (3) although most cases respecting SRO immunity arise in the
context of the securities industry, those cases “are based not on securities principles of limited
applicability, but on the fact that Congress has chosen to use a corporation certified by an agency,
rather than that agency directly, to perform its regulatory mission”; and (4) “ERCOT’s CDRs—
the subject of Panda’s suit—are more than incidentally connected to the performance of its
regulatory duties.”
Panda contends (1) “[b]ecause of the differing policies underlying these doctrines, absolute
immunity cases provide no justification for extending Texas’s sovereign immunity”; (2) the
supreme court stated in Brown & Gay that “the policies underlying official and qualified
immunity” were “irrelevant” to the private contractor’s contention that it was entitled to sovereign
immunity; (3) like the supreme court in Brown & Gay, this Court should “decline to apply an
inapposite federal immunity doctrine to a state-law sovereign immunity problem”; (4) this Court
“should not engraft a federal law exception onto settled Texas immunity law because ERCOT’s
cited authorities have only ever been applied to federal securities regulators”; (5) even if federal
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absolute immunity were relevant, “the CDRs do not ‘regulate’ the activities of market
participants,” but rather “simply disseminate information on supply and demand,” and therefore
“are not the kind of regulatory conduct that triggers absolute immunity”; and (6) “in any event, the
allegations in this case are broader than just the CDRs” and include “misrepresentations made by
ERCOT in public reports, presentations, and direct conversations.”
To the extent Panda contends Brown & Gay precludes this Court’s consideration of SRO
immunity cases, we disagree. As described above, the supreme court’s statement in Brown & Gay
that the “policies underlying official and qualified immunity” were “irrelevant” to the private
contractor’s contention that it was entitled to sovereign immunity was immediately preceded by
that court’s observation that the contractor had not pled the affirmative defense of official
immunity or argued the elements were satisfied, thus suggesting lack of pleading and proof as a
basis for the irrelevance of the defense’s underlying policies. See 461 S.W.3d at 128–29.
Moreover, as also described above, the analysis and rationale of Brown & Gay were based
primarily on considerations relevant to independent contractors that are not implicated in the case
before us. See id. at 123–29.
Further, we do not agree with Panda’s position that the SRO immunity cases described
above are “inapposite.” Regardless of whether absolute immunity developed from the same
doctrinal roots underlying official and qualified immunity, the Second Circuit’s application of
SRO immunity in Barbara described one of the same purposes considered by Texas courts in
determining sovereign immunity. See Barbara, 99 F.3d at 59 (stating that allowing plaintiff’s
lawsuit against SRO “would clearly stand as an obstacle to the accomplishment and execution of
the full purposes and objective of Congress”). Also, while federal case law dealing with SRO
immunity appears to be limited to cases involving federal securities regulators, (1) the term “selfregulatory organization” is not limited to that context, see S.C. Pub. Serv. Auth., 762 F.3d at 51
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(describing North American Electric Reliability Corporation as “the [electric] industry’s selfregulatory organization”), and (2) the securities SRO cases described above are analogous to the
case before us in that they involve a legislative scheme under which private corporations are
certified by an agency to perform its regulatory mission. Like the SROs in those cases, (1) ERCOT
is a private corporation exercising power delegated to it by an administrative agency pursuant to
legislation; (2) ERCOT’s power includes rulemaking authority that is binding on market
participants; and (3) ERCOT is subject to broad oversight by the PUC, which can decertify it.
Based on the reasoning of the SRO immunity cases described above and the “nature and purposes”
of sovereign immunity, we conclude ERCOT is entitled to sovereign immunity from private
damages suits in connection with the discharge of its regulatory responsibilities. See UIW, 518
S.W.3d at 911; Standard Inv., 637 F.3d at 115; see also Brown & Gay, 461 S.W.3d at 129 (Hecht,
C.J., concurring) (“An independent contractor may act as the government, in effect becoming the
government for limited purposes, and when it does, it should be entitled to the government’s
immunity.”).
In light of that conclusion, we turn to the parties’ arguments respecting whether the
sovereign immunity extended to ERCOT bars this particular lawsuit. First, as described above,
Panda contends “the allegations in this case are broader than just the CDRs” and include
“misrepresentations made by ERCOT in public reports, presentations, and direct conversations.”
However, Panda cites no portion of its live pleading, and we have found none, complaining of
alleged “misrepresentations made by ERCOT in public reports, presentations, and direct
conversations” pertaining to matters other than the CDRs and the market data contained therein.
Next, Panda argues the CDRs “simply disseminate information on supply and demand” and
therefore “are not the kind of regulatory conduct that triggers absolute immunity.” In support of
that argument, Panda cites two SRO cases in which immunity was afforded as to the conducting
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of disciplinary proceedings. See Barbara, 99 F.3d at 58–59; Austin Mun. Sec., Inc. v. NASD, 757
F.2d 676, 688 (5th Cir. 1985). However, nothing in those cases limits immunity solely to such
functions. Moreover, in Standard Investment, the Second Circuit (1) stated “an SRO and its
officers are entitled to absolute immunity from private damages suits in connection with the
discharge of their regulatory responsibilities” and (2) afforded SRO immunity for a proxy
solicitation “incident to the exercise of regulatory power.” Standard Inv., 637 F.3d at 116–17
(emphasis added); see also NYSE Specialists, 503 F.3d at 100 (affording SRO immunity where,
“[w]hile these actions may not appear to form the heart of the regulatory functions delegated to
the NYSE as an SRO, they are nonetheless central to effectuating the NYSE’s regulatory decision
making”); DL Capital, 409 F.3d at 98 (affording SRO immunity for suit based on timing of
NASDAQ’s announcement of its decision to cancel certain trades because “[w]ithout the capacity
to make announcements, defendants would be stripped of a critical and necessary part of their
regulatory powers”).
In its reply brief in this Court, ERCOT asserts in part,
[T]he CDRs need not directly “regulate” a market participant to be regulatory.
Among ERCOT’s regulatory functions is ensuring grid adequacy and reliability.
Because of Texas’s energy-only market, ensuring sufficient generation capacity
through investment is essential to ERCOT’s regulatory mission. ERCOT is
required to publish CDRs precisely because the State needs a reliable electric
market, a vital component of its economic and public health. Because ERCOT
publishes CDRs to further its regulatory mission of ensuring grid adequacy and
reliability, its actions are protected by SRO immunity.
As described above, as the ISO certified by the PUC under Chapter 39, ERCOT is to
perform functions that include “ensur[ing] the reliability and adequacy of the regional electrical
network.” UTIL. § 39.151(a).

Rules adopted by the PUC require ERCOT to establish

“mechanisms” to “provide for resource adequacy” in an energy-only market, which mechanisms
“are intended to encourage market participants to build and maintain a mix of resources that sustain
adequate supply of electric service in the ERCOT power region.” 16 ADMIN. § 25.505(a).
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Specifically, ERCOT is required to publish certain reports, including the CDRs. Id. §§ 25.505,
25.362(i)(2).
Based on the statutes and rules described above, we conclude (1) ERCOT’s regulatory
responsibilities include ensuring the reliability and adequacy of the regional electrical network and
(2) ERCOT’s publication of the CDRs was “in connection with the discharge of” those regulatory
responsibilities. See UTIL. § 39.151(a); 16 ADMIN. §§ 25.505, 25.362; Standard Inv., 637 F.3d at
116–17. Therefore, ERCOT’s complained of actions are protected by immunity. See Standard Inv.,
637 F.3d at 116–17; see also NYSE Specialists, 503 F.3d at 100; DL Capital, 409 F.3d at 98.
Consequently, the trial court’s denial of ERCOT’s plea to the jurisdiction based on sovereign
immunity constituted an abuse of discretion. See Columbia Med. Ctr., 306 S.W.3d at 248.
Because ERCOT has established the first element required for mandamus relief, see
Prudential, 148 S.W.3d at 135–36, we now proceed to the second element, lack of adequate
remedy by appeal. See id. The supreme court has stated,
The operative word, “adequate”, has no comprehensive definition; it is simply a
proxy for the careful balance of jurisprudential considerations that determine when
appellate courts will use original mandamus proceedings to review the actions of
lower courts. These considerations implicate both public and private interests. . . .
Mandamus review of significant rulings in exceptional cases may be essential to
preserve important substantive and procedural rights from impairment or loss . . .
and spare private parties and the public the time and money utterly wasted enduring
eventual reversal of improperly conducted proceedings. An appellate remedy is
“adequate” when any benefits to mandamus review are outweighed by the
detriments. When the benefits outweigh the detriments, appellate courts must
consider whether the appellate remedy is adequate.
Id. at 136. “Incidental district court rulings, which include pleas to the jurisdiction, generally will
not be reviewed by mandamus because an adequate appellate remedy exists.” In re State Bar of
Tex., 113 S.W.3d 730, 734 (Tex. 2003) (orig. proceeding). However, exceptions have been
recognized. See, e.g., In re SWEPI, L.P., 85 S.W.3d 800, 808 (Tex. 2002) (orig. proceeding) (when
one court renders order that directly interferes with another court’s jurisdiction, appellate relief is
–31–
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inadequate); In re Entergy Corp., 142 S.W.3d 316, 321–22 (Tex. 2004) (orig. proceeding)
(applying exception where PUC had exclusive jurisdiction). “[W]hether an appellate remedy is
‘adequate’ so as to preclude mandamus review depends heavily on the circumstances presented
and is better guided by general principles than by simple rules.” Prudential, 148 S.W.3d at 137.
In its consolidated brief in this Court, ERCOT asserts (1) “by virtue of its immunity, [it]
has a substantive right not to be subjected to discovery or hauled into court for trial”; (2) “[i]n the
absence of mandamus relief, this substantive right would be nullified”; (3) “[g]ranting mandamus
to protect ERCOT’s sovereign immunity would also be consistent with the [Texas Supreme
Court’s] frequent use of mandamus relief to correct trial court actions ‘that exceed[] its
jurisdictional authority’”; and (4) the resulting “waste” and “damage done to governmental
processes” cannot be corrected by delayed appellate review. Panda does not specifically address
the mandamus element of lack of adequate remedy by appeal.
This case does not fit squarely within the above-described exceptions to the rule that pleas
to the jurisdiction generally will not be reviewed by mandamus. However, the determination as to
the adequacy of an appellate remedy “is better guided by general principles.” Id. Allowing
mandamus review in this case would prevent “impairment or loss” of ERCOT’s important
substantive right to sovereign immunity. See id. at 136; see also City of Houston v. Williams, 216
S.W.3d 827, 829 (Tex. 2007) (“governmental immunity does not spring into existence when a
damages award is finally made; it shields governments from the costs of any litigation leading up
to that goal”). Additionally, this case presents an extraordinary circumstance in that the resources
implicated include revenue from fees authorized and established by the government respecting an
essential service. See UTIL. § 39.151(e). Therefore, we conclude (1) this is an “exceptional” case
in which mandamus review is “essential to preserve important substantive . . . rights from
impairment or loss . . . and spare private parties and the public the time and money utterly wasted
–32–
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enduring eventual reversal of improperly conducted proceedings”; (2) the benefits to mandamus
review in this case outweigh the detriments; and (3) ERCOT lacks an adequate appellate remedy.
See Prudential, 148 S.W.3d at 136; see also In re Team Rocket, 256 S.W.3d 257, 262 (Tex. 2008)
(orig. proceeding) (mandamus can be warranted to avoid subjecting taxpayers, defendants, and
courts to “meaningless proceedings and trials”).
III. CONCLUSION
For the reasons described above, we (1) dismiss ERCOT’s interlocutory appeal for lack of
jurisdiction and (2) conditionally grant ERCOT’s petition for writ of mandamus and direct the trial
court to vacate its order denying ERCOT’s plea to the jurisdiction based on sovereign immunity
and dismiss this case for lack of jurisdiction. If the trial court fails to do so, the writ will issue.
Further, we vacate this Court’s July 28, 2017 stay order.

/Douglas S. Lang/
DOUGLAS S. LANG
JUSTICE

170872F.P05
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In accordance with this Court’s opinion of this date, the appeal portion of this consolidated
interlocutory appeal and petition for writ of mandamus is DISMISSED for want of jurisdiction.
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It is ORDERED that each party bear its own costs of this appeal.

Judgment entered this 16th day of April, 2018.
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Order entered April 16, 2018

In The

Court of Appeals
Fifth District of Texas at Dallas
No. 05-17-00872-CV
ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC., Appellant
V.
PANDA POWER GENERATION INFRASTRUCTURE FUND, LLC D/B/A PANDA
POWER FUNDS; PANDA SHERMAN POWER HOLDINGS, LLC; PANDA SHERMAN
POWER INTERMEDIATE HOLDINGS I, LLC; PANDA SHERMAN POWER
INTERMEDIATE HOLDINGS II, LLC; PANDA SHERMAN POWER, LLC; PANDA
TEMPLE POWER HOLDINGS, LLC; PANDA TEMPLE POWER INTERMEDIATE
HOLDINGS I, LLC; PANDA TEMPLE POWER INTERMEDIATE HOLDINGS II, LLC;
PANDA TEMPLE POWER, LLC; PANDA TEMPLE POWER II HOLDINGS LLC;
PANDA TEMPLE POWER II INTERMEDIATE HOLDINGS I, LLC; PANDA TEMPLE
POWER II INTERMEDIATE HOLDINGS II, LLC; AND PANDA TEMPLE POWER II,
LLC, Appellees
and
IN RE ELECTRIC RELIABILITY COUNCIL OF TEXAS, INC., Relator
On Appeal from the 15th Judicial District Court
Grayson County, Texas
Trial Court Cause No. CV-16-0401

ORDER
Before Justices Francis, Lang, and Evans
Based on the Court’s opinion of this date in this consolidated interlocutory appeal and
petition for writ of mandamus, we CONDITIONALLY GRANT relator’s petition for writ of
mandamus. We DIRECT the trial judge of the 15th Judicial District Court, Grayson County,
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Texas, to issue an order (1) vacating his August 9, 2017 order denying relator’s plea to the
jurisdiction based on sovereign immunity and (2) dismissing this case for lack of jurisdiction.
Also, we VACATE this Court’s July 28, 2017 stay order.
We ORDER the trial judge to file with this Court, within thirty (30) days of the date of
this order, a certified copy of his order issued in compliance with this order. Should the trial
judge fail to comply with this order, the writ will issue.
/s/

DOUGLAS S. LANG
JUSTICE
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IN THE DISTRICT COURT OF

TRAVIS COUNTY, TEXAS

419th JUDICIAL DISTRICT

PLAINTIFFS’ FIRST AMENDED ORIGINAL PETITION
Plaintiffs Panda Power Generation Infrastructure Fund, LLC d/b/a Panda Power Funds;
Panda Sherman Power Holdings, LLC; Panda Sherman Power Intermediate Holdings I, LLC;
Panda Sherman Power Intermediate Holdings II, LLC; Panda Sherman Power, LLC; Panda
Temple Power Holdings, LLC; Panda Temple Power Intermediate Holdings I, LLC; Temple
Generation I, LLC; Panda Temple Power II Holdings, LLC; Panda Temple Power II
Intermediate Holdings I, LLC; Panda Temple Power II Intermediate Holdings II, LLC; and
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Panda Temple Power II, LLC (“Panda”), file this First Amended Original Petition against
Defendants H.B. “Trip” Doggett (“Doggett”), Warren Lasher (“Lasher”), Bill Magness
(“Magness”), and Kent Saathoff (“Saathoff”) (collectively, “Defendants”) and respectfully state
as follows:
I. DISCOVERY CONTROL PLAN LEVEL
1.

Panda intends to conduct discovery under Discovery Control Plan Level Three

under Rule 190.4 of the Texas Rules of Civil Procedure, considering the complexity of the issues
presented.
II. NATURE OF THE CASE
2.

This is a fraud case. The targets of the fraud were independent power producers

selling power to and obtaining services from ERCOT, as well as their investors and lenders in
various parts of the United States who were deciding whether to lend money and invest capital to
construct electrical power plants in what is known as the ERCOT grid in Texas. Defendants were
executives and high-level officers of the Electric Reliability Council of Texas (“ERCOT”), a
private entity licensed by the state of Texas to act as the Independent System Operator or “ISO”
for the ERCOT grid—a vast system of transmission lines serving most of Texas with
connectivity in New Mexico, Oklahoma, and Mexico. The ERCOT market was designed to
allow the free market to set price and drive investment.
3.

ERCOT buys and sells power. It enters into purchase contracts with sellers of

power, like Plaintiffs, and in turn resells the power to power purchasers. ERCOT charges a fee
for providing the transmission service known as an “administrative fee.” This fee, though
technically paid by the purchaser of the power, is a charge that impacts the overall price paid for
electrical power. The administrative fee functions much like a brokerage fee in the sale of real
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estate or securities. The real-estate or securities broker collects his fee from the buyer but serves
both the buyer and seller by brokering the transaction. Similarly, ERCOT services both the buyer
and seller by brokering and transmitting power from one to the other, though for ease of payment
the fee for the transmission service is collected from the buyer.
4.

To place these fees in perspective, the fees collected by ERCOT in 2017 were

nearly $200 million. 1 The more power ERCOT transmits, the more ERCOT is paid, and the more
ERCOT can pay its top executives. If ERCOT fails to maintain the grid, suffers damaging
brown- or black-outs, or otherwise provides poor services as the ISO, it runs the risk of being
decertified by the PUC as the ISO for the ERCOT grid and losing its monopoly in the ERCOT
region.
5.

Though claiming to be a “non-profit,” ERCOT is big business and pays its

officers on par with large, publicly traded companies. Today, for example, ERCOT’s CEO is
paid well over $500,000.
6.

Even more financial benefits to ERCOT officers relate to the inbreeding between

ERCOT and the industry it serves. Nothing stops ERCOT officials from leaving ERCOT and
taking lucrative positions with ERCOT market participants. Nor does anything stop ERCOT
officials from setting up shop as highly paid consultants.
7.

ERCOT officials also act as lobbyists, courting favor with regulators like PUC

commissioners. Simply put, former ERCOT officials are extremely valuable additions to the
ranks of any market participant.
8.

Serving their own personal needs and ambitions, Defendants and their co-

conspirators committed a fraud over the course of several years to artificially raise or lower the
1

http://www.ercot.com/content/wcm/lists/144928/ERCOT_2017_Financials-final_versionwith_audit_opinion.pdf.
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price (or projected price) for power in the spot and future markets. This market manipulation was
meant to advance Defendants’ personal and political purposes and to further the agenda of
market insiders. ERCOT’s board is comprised in large part of representatives from private
enterprises that participate in the ERCOT market as providers or sellers of electric power.
9.

By providing false market data depicting a scarcity of power, Defendants would

create the allure of scarcity pricing (and hence higher energy prices) to drive investment in
power-plant construction. Then, by providing false market data depicting an energy glut,
Defendants would lower the price for power, thereby appeasing consumers and politicians but
devastating those who constructed plants in reliance on previously projected higher or “scarcity”
pricing.
10.

Without scarcity pricing, pricing in the ERCOT market trends toward variable

cost, making it difficult if not impossible for new power generation to compete with existing
plants that have already recouped their cost of construction. The exceptions are certain favored
produces—like wind producers—who are heavily subsidized by the federal government.
11.

Panda—a group of entities that includes investors and project companies—relied

on Defendants’ representations of scarcity pricing to build three power plants at a cost of
$2.2 billion. Now one plant has gone bankrupt and two other plants are under financial stress.
12.

Defendants’ fraudulent scheme was multifaceted.

13.

Part of the fraud involved publishing false and misleading market reports

describing capacity, demand, and reserves in the ERCOT region (these reports are known as
“CDRs”).
14.

The CDRs falsely predicted supply scarcity to spur investment; then, after

investment was secured, the CDRs predicted oversupply to drive prices down.
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15.

These false and misleading reports were filed with The North American Electric

Reliability Corporation (“NERC”) and later with the Public Utilities Commission of Texas
(“PUCT”). Defendants and their team furthered the fraud on the market by hosting news media
and participating in market conferences to the broadcast false market data.
16.

This false information was published at a time when ERCOT—and Defendants

themselves—were subject to extensive criticism because the electric grid they were supposed to
manage had failed (or nearly failed) during times of peak demand, exposing the public to loss of
income and potential personal injury. Given their roles with ERCOT, Defendants had ample
motive to generate power development through false market information. ERCOT’s history of
gross management, cost overruns, and corruption had put its management (including Defendants)
at risk, and it put ERCOT at risk of losing its certification as the region’s ISO. Losing state
certification meant losing millions of dollars in revenue used to pay the very lucrative salaries of
ERCOT’s officers and management—including Defendants. Defendants were also under intense
pressure from NERC at the time to generate new power generation.
17.

Another part of the fraud involved wind generation. To attract new gas-powered

generation, Defendants and their team misrepresented the actual and anticipated market share of
wind-power generators. Wind-power generators enjoy large government subsidies and can price
their power at or below variable cost, making it difficult (if not impossible) for new gas-powered
generation to compete on price while also recovering the high cost of plant construction.
18.

The final part of the fraud involved repeated cover-ups. When Defendants’

previous CDR load forecaster died, Defendants replaced him with Calvin Opheim. Mr. Opheim
later learned that the former forecasts of future energy needs were seriously defective. Even
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though ERCOT (through Defendants) had a duty of transparency to the market, this information
was concealed by Defendants or their co-conspirators.
19.

Another cover-up involved Wayne Hoffman, a longtime ERCOT employee. Mr.

Hoffman noticed that ERCOT employees were “monkeying with the numbers” in the CDRs. But
then, with no advance warning, ERCOT (Lasher and his co-conspirators) fired Mr. Hoffman and
forced him to sign a severance agreement intended to seal his lips. Under the agreement, ERCOT
could claw back Mr. Hoffman’s retirement benefits if he said anything that was in ERCOT’s
view harmful to ERCOT or any board member. Mr. Hoffman lost his home to foreclosure soon
after he was fired after years of dedicated service.
20.

Then, in December 2012, Mr. Opheim came to Defendants or their co-

conspirators to tell them that his load forecasts were seriously wrong and needed to be restated to
tell the truth. Defendants denied Mr. Opheim permission to correct the load forecasts. And so,
once again, the defects in the CDRs were concealed from the market.
21.

To this day the cover-up continues.

22.

Mr. Opheim revealed the fraud and cover-up in deposition testimony given in

litigation then pending in Sherman, Texas.
23.

He later recanted his sworn testimony, but before Mr. Opheim could be redeposed

about his stunning change in sworn testimony, Defendants or their conspirators caused ERCOT
to file a mandamus proceeding in the Dallas Court of Appeals to stay any further discovery into
the truth from Mr. Opheim or anyone else at ERCOT. In that proceeding ERCOT claimed to be a
quasi-governmental entity who, like a king, was above the law and free to commit fraud and
injure market participants at will. ERCOT claimed to be above immune from courts of law or the
illuminating light of the discovery process.
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24.

Even in this case, the Defendants maintain that their acts of fraud and conspiracy

are protected speech. They are ironically attempting to use what is known as the Texas antiSLAPP Statute to quickly silence this lawsuit before more facts are revealed through the
discovery process. The Defendants claim to be acting under color of state law, and this case is
the first time in Texas an alleged state actor has asserted standing under the anti-SLAPP Statute
in an effort to chill the rights of ordinary citizens to petition courts for relief—all in violation of
the First and Fourteenth Amendments to the United States Constitution.
25.

The discovery they seek to shutter includes proof that Defendant Lasher made

presentations at various industry events and trade shows, at which he falsely depicted a looming
energy crisis. He intended to reach generators like Panda. And indeed, Panda attended some of
these presentations.
26.

Defendants or their co-conspirators met with Panda multiple times, assuring

Panda that a power-generation crisis was imminent and that its investment in the ERCOT grid
was desperately needed. One of these times was in late January 2013—shortly after Mr. Opheim
notified Defendants that the CDRs were wrong. Defendant Lasher appeared at the meeting and
assured Todd Carter, a representative of Panda, as well as representatives of 3M, that the
investment in the ERCOT grid was needed. Nothing was disclosed in this meeting concerning
Mr. Opheim’s concerns about the inaccuracies in the CDRs or the refusal to allow him to correct
the inaccuracies.
27.

Plaintiffs were justified in relying on ERCOT’s information because ERCOT had

steadfastly and for years represented to regulatory authorities and market participants that it
would be responsible for damages caused by its misconduct. For example, ERCOT’s standard
market-participant agreement, or MPAs, permitted “ERCOT or Participant [to] seek from the
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other . . . any monetary damages or other remedy otherwise allowable under Texas law . . . .” See
Exhibit A (attached). Little did Plaintiffs (or any other market participant) know that, contrary to
representations before the PUC and on ERCOT’s website, that ERCOT and its officers would
one day claim total immunity for any misconduct.
28.

Defendants were aware of these representations—one or more of the Defendants

signed and continue to sign form MPAs that submit ERCOT to the jurisdiction of courts for
damage claims, wholly inconsistent with claims of immunity. Defendants continue to represent
to the PUC, directors of ERCOT, and the public that it ERCOT will be responsible for damages.
ERCOT has, to this day, sponsored budgets approved by the PUC that called for premium to be
paid for liability insurance.
29.

Defendants knew that no one would do business with or invest in the ERCOT grid

if ERCOT could not be held accountable for damages caused by its misconduct.
30.

Plaintiffs would never have invested in a regime where the ISO holding a

monopoly on transmission of power was immune for its misconduct.
31.

Defendants’

misinformation

efforts

paid

off.

Relying

on

Defendants’

misrepresentations, and unaware of the conspiracy of silence and cover-ups, Panda built three
power plants at the cost of $2.2 billion.
32.

Later, Defendants and ERCOT changed their forecasts. But, for Panda, it was too

late. Panda now sells power to ERCOT at a fraction of the price it would have been able to had
the false market data been accurate. One of the power plants was forced to file for bankruptcy.
III.
33.

PARTIES

Plaintiff Panda Power Generation Infrastructure Fund, LLC d/b/a Panda Power

Funds is a limited liability company. Panda Power Funds acts as investment manager and
ultimately oversees the construction of the power plants at issue in this lawsuit.
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34.

Plaintiff Panda Sherman Power Holdings, LLC is a limited liability company that

collected the equity investments used to help construct the power plant in Sherman, Texas at
issue here. Sherman Holdings is the sole parent of a series of holding companies that own the
project company, the “Sherman Power Plant.” The assets of the Sherman Power Plant are
pledged to secure millions of dollars of debt rated in reliance on the CDRs at issue here.
35.

Plaintiff Panda Sherman Power Intermediate Holdings I, LLC is a limited liability

company organized to act as an intermediated financing entity.
36.

Plaintiff Panda Sherman Power Intermediate Holdings II, LLC is limited liability

company organized to act as an intermediate financing entity.
37.

Plaintiff Panda Sherman Power, LLC is the project company previously identified

as the Sherman Power Plant in paragraph 20. It is a limited liability company located in
Sherman, Texas at 510 Progress Drive, Sherman, Texas 75092.
38.

Plaintiff Panda Temple Power Holdings, LLC (“Temple Holdings I”) is a limited

liability company that collected the equity investments made to help construct one of two power
plants in Temple, Texas. Temple Holdings I is the sole parent of a series of holding companies
that own the project company, the “Temple I Power Plant.” The assets of the Temple I Power
Plant are pledged to secure millions of dollars of debt rated in reliance on the CDRs at issue here.
39.

Plaintiff Panda Temple Power Intermediate Holdings I, LLC is a limited liability

company organized to act as an intermediate financing entity.
40.

Plaintiff Temple Generation I, LLC is the project company earlier identified as

Temple I Power Plant in paragraph 24. It is a limited liability company located in Temple, Texas
at 2892 Panda Drive, Temple, Texas 76501.
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41.

Plaintiff Panda Temple Power II Holdings LLC is a limited liability company that

collected the equity investments made to help construct a second power plant in Temple, Texas.
Temple II Holdings is the sole parent of a series of holding companies that own the project
company, the “Temple II Power Plant.” The assets of the Temple II Power Plant are pledged to
secure millions of dollars of debt rated in reliance on the CDRs at issue here.
42.

Plaintiff Panda Temple Power II Intermediate Holdings I, LLC is a limited

liability company organized to act as an intermediate financing entity.
43.

Plaintiff Panda Temple Power II Intermediate Holdings II, LLC is a limited

liability company organized to act as an intermediate financing entity.
44.

Plaintiff Panda Temple Power II, LLC is the project company earlier identified as

Temple II Power Plant in paragraph 27. It is a limited liability company located in Temple,
Texas at 2892 Panda Drive, Temple, Texas 76501.
45.

Defendant Warren Lasher is an individual who serves as the Director of System

Planning at ERCOT. Defendant Lasher has appeared and answered herein.
46.

Defendant Bill Magness is an individual and current President and CEO of

ERCOT. Defendant Magness has appeared and answered herein.
47.

Defendant Kent Saathoff is an individual and former Vice President of Grid

Operations and System Planning at ERCOT. Defendant Saathoff has appeared and answered
herein.
48.

Defendant H.B. “Trip” Doggett is an individual and former President and CEO of

ERCOT. Defendant Doggett has appeared and answered herein.
IV.
49.

JURISDICTION AND VENUE

The matter in controversy is within the subject-matter jurisdiction of this Court.

Panda seeks damages in excess of $1 million and such other relief as alleged in the Prayer herein.
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50.

This Court has personal jurisdiction over Defendants because multiple Defendants

are domiciled in the State of Texas and Panda’s claims arise out of tortious acts taken in and
directed at Texas. Accordingly, Defendants committed torts while in Texas so as to satisfy the
state’s long-arm statute, TEX. CIV. PRAC. & REM. CODE § 17.042, and this Court’s exercise of
jurisdiction is consistent with federal and state due-process guarantees.
51.

A substantial part of the events or omissions giving rise to the claims here arose in

Travis County, where multiple decisions, communications, and meetings took place. Further,
most of the Defendants reside in Travis County. Venue is therefore proper in Travis County
under TEXAS CIVIL PRACTICE AND REMEDIES CODE § 15.002(a)(1).
V.

BACKGROUND

A.

The transformation of the electric transmission industry.

52.

In 1992, the Federal Energy Policy Act (the “Act”) fundamentally changed how

the American electric transmission system was owned and operated. Before this, electric utilities
were mostly vertically integrated. This meant that one company or family of companies bundled
power generation, transmission, and distribution. Regional monopolies dominated the energy
market.
53.

The Federal Energy Regulatory Commission (“FERC”) wanted vertically

integrated utilities to unbundle to promote competition in the industry. In FERC Order No. 888,
FERC required all jurisdictional public utilities to unbundle.
54.

Though unbundling promoted competition, it also posed practical challenges. For

example, the public-utility monopolist was better able to keep supply and demand in balance
because it was both the power generator and power seller. Thus, the monopolist had access to
vitally important market data about supply and demand that enabled the monopolist to gauge
when to add power generation capacity. After FERC Order No. 888, there was still a need to
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share vital confidential information and projections, but it had to be done without collusion
between competitors.
55.

To address these challenges, a new market entity emerged: the ISO.

56.

Though FERC Order No. 888 did not require utilities to participate in ISOs, it

encouraged ISO formation as a means to effectively unbundle power generation and distribution.
57.

An ISO is an organization that coordinates, controls, and monitors operation of an

electric power system. ISOs are not governmental entities. ISOs perform several functions, some
of which require them to collect confidential data from market participants. Generally, ISOs then
assimilate, model, and compile market data and projections into aggregated summaries that can
be shared with market participants for their use. Those market participants that are power
generators or who wish to become power generators rely on the reports, projections, and
assessments of market capacity in deciding whether to enter a market or enlarge their presence in
a market—or to perhaps exit the market or mothball a plant. When preparing these reports, ISOs
must act independently from special interests. And ISOs cannot (or should not) produce reports
favoring one market participant or lobby group over another.
58.

Since these reports dramatically influence supply, an ISO that supplies false data

for market participants purposes can defeat the purpose of the free market and in the process
artificially affect price, injure market participants, and ultimately destroy the competitive market.
B.

ERCOT enters the market as an ISO and promises not to claim
immunity for damages caused by its misconduct.

59.

In 1999, the Texas Legislature enacted PURA Chapter 39 to restructure the

electric utility industry in Texas and unbundle power generation and power transmission.
60.

The Legislature declared that each power region in Texas form an “independent

organization,” or ISO, to perform the following functions:
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61.

•

Ensure access to the transmission and distribution systems for all
buyers and sellers of electricity on nondiscriminatory terms;

•

Ensure the reliability and adequacy of the regional electrical
network;

•

Ensure that information relating to a customer’s choice of retail
electric provider is conveyed in a timely manner to the persons
who need that information; and

•

Ensure that electricity production and delivery are accurately
accounted for among the generators and wholesale buyers and
sellers in the region.

The Legislature required that the ISO be independent of any undue influence by

power suppliers or buyers.
62.

ERCOT is unique among ISOs because it is not subject to FERC oversight.

FERC’s current position not to assert jurisdiction over ERCOT is somewhat controversial and is
justified on the basis that ERCOT is engaged solely in the intrastate transmission of energy.
Instead of FERC, ERCOT is subject to supervision by the Public Utility Commission of Texas,
or PUCT. The chairman of PUCT is ex officio a member of the ERCOT board of directors.
Commissioners of PUCT are political appointees. No FERC representative sits on the board of
any ISO under its jurisdiction. The remaining board members of ERCOT are culled from
segments of the industry and those the industry serves in an effort to achieve balance and avoid
undue influence by any one group.
63.

By law the CEO and other ERCOT executives are elected by the ERCOT board to

manage ERCOT’s day-to-day operations. ERCOT’s executives and officers—including
Defendants—are supposedly free from political influence and are neither elected by the public
nor appointed by the Governor. Rather, ERCOT and its officers purport to provide objective
information to the market.
64.

Like other ERCOT officers, Defendants are not government officials.
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65.

When ERCOT sought licensing from the state to become an ISO, there were

obvious concerns over whether ERCOT would claim any immunity or protection from claims by
market participants forced to deal with and rely upon ERCOT in the newly fashioned,
deregulated market.
66.

Market participants wanted to hold ERCOT (the only game in town) accountable

for damages caused by its misconduct.
67.

On the other hand, ERCOT wanted to limit its exposure for damages to others in

performing its responsibilities and duties as an ISO.
68.

By way of example, ERCOT as part of its responsibilities as an ISO, might be

called upon to shed power to keep electricity balanced, exposing market participants to
substantial damages. ERCOT wanted protection from these damage claims when asserted in a
court, whereas market participants wanted to hold ERCOT accountable for any misconduct.
69.

Similarly, ERCOT wanted protection from damages caused by matters beyond its

control—such as having to follow state statutes, rules, or orders that might cause injury to others.
Market participants argued that ERCOT should not escape liability for damages in a court of law.
70.

Hearings were conducted before the PUC in which ERCOT argued for broad

grants of immunity and market participants argued to hold ERCOT liable for its misconduct. See
26 TEX. REG. 4461, 4457 (June 15, 2001).
71.

Following those proceedings, the PUC passed substantive rules that raised the

threshold of liability to gross neglect where ERCOT’s shedding of power caused injury. See 16
TEX. ADMIN. CODE § 25.200(d).
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72.

In those same rules, ERCOT received a free pass on any damages caused by

defined force majeure beyond its control, but only if the damages could not have been avoided
by reasonable care. See id. § 25.361(c).
73.

In none of the regulatory proceedings did ERCOT make any claim of sovereign

immunity. To the contrary, by asking the PUC for protection ERCOT was acknowledging it was
not and would never claim absolute immunity.
74.

ERCOT and the PUC knew that it would be a total act of deceit and a fraud on

market if ERCOT received these limitations of liability from the PUC only to turn around and
claim total immunity like sovereign immunity to defeat the valid damage claims of market
participants injured by ERCOT’s misconduct.
75.

Indeed, in the initial contracts fashioned by ERCOT with market participants,

ERCOT expressly waived any defense based on sovereign immunity. On information and belief,
these contracts were drafted by Mary Pemberton, then ERCOT’s attorney. Ms. Pemberton
subsequently became an in-house counsel to the PUC.
C.

Under Defendants’ direction, ERCOT publishes market reports
falsely depicting a looming energy crisis: A tale of lies and cover-ups.

76.

ERCOT’s incompetence and lack of transparency surfaced shortly after ERCOT

became an ISO.
77.

ERCOT’s CFO in complicity with other ERCOT employees launched a

fraudulent billing scam for which the CFO and his confederates were eventually apprehended,
convicted, and jailed.
78.

ERCOT tried to keep a lid on this misconduct as long as it could, but eventually

the word got out and hearings took place before the PUC.
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79.

It was around this time that ERCOT began encountering its first major problems

in maintaining power in the grid.
80.

To make matters worse, ERCOT’s forecaster responsible for forecasting the need

for power in the Long Term Reliability Assessment (LTRA) filed with FERC and NERC died
unexpectedly. The data in the LTRA is reproduced in ERCOT’s CDR.
81.

Those who took over the forecasting responsibilities soon discovered that the

forecasts were unintelligible and little short of pure nonsense.
82.

Plaintiffs have not uncovered any disclosure of this to the market, presumably

because disclosure would raise more questions about ERCOT’s competence and potentially drive
investment into other areas of the country.
83.

ERCOT’s CDR is the cornerstone of investment decisions made by those wishing

to invest or construct power plants in the ERCOT region. The CDR represents the expert
assessment by ERCOT of power capacity and demands for power in the region. It also identifies
the reserve margin that the PUCT says is essential to guarantee the reliability of power delivery
to consumers in times of extreme demand. The reserve margin is not mandatory. It is a target
reserve margin that signals when investors should build generation. Thus, by artificially or
negligently setting the reserve margin too high or manipulating projected capacity and demand
levels below the target reserve margin, ERCOT could stimulate investment—even when the true
market says otherwise. The CDR is expressly provided for market-participant purposes. It is
compiled in part from confidential data separately supplied by market participants that only
ERCOT possesses in full.
84.

In 2006 and 2008, ERCOT experienced extraordinary demands for power.

Beginning in 2010, ERCOT wanted to encourage private enterprise to invest and build more
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power plants to protect against power shortages in the future. Then, in the summer of 2011, the
demands for power became so great that the region experienced power shortages and came
dangerously close to rolling blackouts. Something had to be done to remedy the situation, and it
was not a good time to disclose that earlier forecasts were indefensible.
85.

ERCOT’s problem was encouraging investment without capacity pricing.

86.

Capacity pricing is one method to assure resource adequacy, and it is used by

many of the ISOs subject to FERC regulation. Capacity pricing involves charging a sum for
power on top of the energy market price to ensure that power generators have sufficient incentive
to construct plants that may be only or mostly used during periods of extreme or peak demand. In
a capacity market, investors analyze the capacity payments to determine whether an investment
is a sound decision.
87.

ERCOT did not (and does not) administer a capacity market and instead relied

solely on the market price for energy to furnish sufficient incentives to construct new power
plants. Thus, in an energy-only market like ERCOT’s, the CDRs, industry presentations, and
ERCOT-official representations often underlie investment analysis and drive investment.
88.

Representations from the ERCOT officials like Defendants were therefore

important and reasonable bases for generation-investment decisions. Consistent with ERCOT’s
role as the independent operator, ERCOT-affiliated representations, presentations, and reports
were held out as independent and objective.
89.

Depicting capacity in excess of the target reserve margin obviously discourages

investment. Conversely, depicting capacity less than the target reserve margin encourages
investment. This is because investors can expect higher prices for power when there is scarcity of
supply, and the higher price will cover the enormous cost of plant construction and development.
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90.

In November 2010, ERCOT took its first step to condition the market by

increasing its target reserve margin from 12.5% to 13.75%. This was meant to encourage
investment.
91.

In late 2011, ERCOT took its next major step to spur investment. In its 2011

CDR, ERCOT for the first time projected serious and long-term supply scarcity. In other words,
ERCOT predicted a looming energy crisis. This description of the market continued in the 2012
CDR. Defendants were responsible for these CDRs. For example, Lasher was responsible for the
initial form and content of the CDRs, and Doggett reviewed, commented on, and approved them.
92.

Nothing in ERCOT’s protocols or PUCT regulations governed the precise

preparation of CDRs in 2011 or 2012. Some inputs were provided by market participants, but
Defendants retained discretion over their content and preparation.
93.

The 2011 and 2012 CDRs depicted extreme capacity shortfalls in power capacity

well below the target of 13.75%. The CDRs created the picture of an energy market that
Defendants knew would lure investors to construct plants because investors would believe that
the price for power in such short supply would be high enough to cover the cost of construction
without any need for a capacity payment.
94.

Defendants were central to this investment-inducing scheme. For example, in his

role as Director of System Planning, Defendant Lasher was ultimately responsible for the CDRs.
He gave the CDRs to the ERCOT CEO (Doggett) and the board. He conducted media calls each
time the CDRs were released and reviewed and provided input on press releases regarding the
CDRs. No ERCOT procedures governed such calls. And though the CDRs contained certain
required inputs, Lasher exercised discretion over what went into the CDRs—and what did not.
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95.

On or about May 4, 2012, Lasher addressed the Gulf Coast Power Association,

where he emphasized without qualification that “[c]urrent information indicates long-term
reserves are expected to fall well below the target reserve margin.” The purpose of this statement
was to signal to the market that now was the time to invest. He gave other, similar
presentations—all of which were meant to broadcast the need for power generation.
96.

Defendants Doggett (then-President and CEO), Magness (then-Vice President and

General Counsel), and Saathoff (then-Vice President of Grid Operations and System Planning)
likewise sought to spur investment while hiding the true market conditions.
97.

All these representations had their intended effect. Rating agencies such as S&P

relied on the representations to give favorable ratings on debt supporting construction of new
power plants. Panda, its investors, and its experts looked to the CDRs and Defendants’
statements for investment and planning decisions—and committed to building the new plants.
98.

Based on Defendants’ representations and the CDRs, Panda made investments it

believed were critical for reliable power generation in Texas. Panda would not have invested but
for these representations.
99.

Defendants and ERCOT specifically intended to induce investment. But

unbeknownst to Panda and other market participants, internal red flags had been raised. For
example, by (at the latest) late 2012, Defendants knew the internal analyses were showing
something different from the CDRs ERCOT had issued. Indeed, in or around November and
December 2012, Defendants and others took part in a series of meetings and communications to
discuss how to deal with internal analyses showing that the previously disclosed need for power
had been grossly overstated. But during those meetings, Defendants decided to keep this secret.
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So they kept quiet, refusing or recklessly failing to notify market participants like Panda that they
were basing their investment decisions on faulty data.
100.

But Defendants did not just keep quiet—they and their cohorts also affirmatively

misled Panda, either knowingly or recklessly. On or about January 30, 2013, for example, a few
months before the financial closing on the second Temple plant, Panda’s executives met with
Lasher and John Dumas (ERCOT director of wholesale market operations) to hear first-hand
about under-capacity in the region. Lasher and Dumas assured Panda of under-capacity.
101.

Panda relied on these assurances and closed on the second Temple power plant.

But for these assurances, Panda would not have closed on the second Temple plant.
D.

Defendants’ misrepresent the effective load carrying capacity of wind
power, artificially filling the sails of generation investment.

102.

Defendants’ campaign of deception also involved misleading Panda on the

capability of wind-power generation.
103.

ERCOT and PUCT invested heavily in wind power.

104.

In 2008, ERCOT approved the CREZ program, a multi-billion dollar program to

provide transmission capability to west Texas, a major source of wind power.
105.

Wind power is and has been heavily subsidized by the federal government

because it is believed to be a clean source of power. These subsidies have the practical effect of
allowing the wind generator to price power at or below variable cost, making it difficult if not
impossible for other generators to compete in the marketplace based on price alone.
106.

Other power producers, particularly power producers like Panda who rely on

natural gas, compete based on availability. Wind power is unreliable and often unavailable in
time of need. When the wind does not blow, there is no power, and science has not to date
provided a cost effective method of storing wind power for future dispatch.

PLAINTIFFS’ FIRST AMENDED ORIGINAL PETITION

PAGE 20

107.

On the other hand, gas-powered generation like that provided by Panda is both

clean and highly responsive in times of need. Panda’s state-of-the-art gas-powered power plants
can go from idle to fully functional in a matter of hours.
108.

In a free and competitive market, scarcity pricing enjoyed by gas generators when

the wind does not blow helps offset the government subsidy that wind generators enjoy.
109.

The executives and high-level officers at ERCOT knew that the success of CREZ

and the overall reliability of a grid heavily dependent on wind (as well as their lucrative paying
jobs) depended on luring gas generators into ERCOT so that wind did not fail as a power source.
This knowledge was shared by ERCOT’s board members representing wind generators and
wholesale purchasers of power.
110.

For gas generators looking to enter the market with new construction, timing was

crucial. The concern was whether the power plant could be constructed and financed before wind
power overtook the market. The hope was that the federal subsidies would eventually expire.
111.

Defendants Doggett, Lasher, and Saathoff knowingly or with reckless disregard

for the truth falsely represented to the market the ELCC (Effective Load Carrying Capacity) of
wind power serving the grid.
112.

This act of deception began as early as October 2010 and continued until

December 2014.
113.

Publicly, in the CDRs and elsewhere, Defendants falsely represented in October

2010 that the ELCC of wind-powered generation in the grid was 8.7% when in truth their own
internal records reflected a much higher ELCC.
114.

ERCOT and its officers (i.e., Defendants and others) purposely concealed the

truth until December 2014, when ERCOT published an updated ELCC on wind.
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115.

But the deception was not discoverable until 2017 when Panda, in other litigation,

uncovered evidence of two sets of books—the public accounting of ELCC at 8.7% and the
secret, non-public accounting of ELCC at a much higher number.
E.

After securing Panda’s investment, Defendants change their forecasts,
thus devastating Panda.

116.

After Defendants and others successfully induced Panda’s investment by

predicting a supply scarcity and understating wind’s capacity, things began to change.
117.

In 2013, the target reserve margin and formula for the CDR was elevated to

“protocol” status subject to PUCT review.
118.

Then, and only after Panda’s investments closed and the plants were well under

construction, ERCOT published new CDRs using different data and a different methodology—
and they depicted an entirely different market. The new CDRs showed just the opposite of what
Defendants had assured Panda: extreme overcapacity.
119.

Information slowly surfaced showing that ERCOT’s methodology and data points

used in the 2011 and 2012 CDRs were, at the least, very wrong. Questions began to surface
about whether ERCOT knew about the defective forecasting but suppressed the fact to induce
construction of plants without capacity payments. And questions arose about ERCOT’s
competency and independence. ERCOT’s reliability was called into question.
120.

And in December 2014, it was finally revealed that the ELCC for wind was far

higher than represented.
121.

But, by then, Defendants had secured the investment they were looking for. They

had fraudulently induced Panda to help secure adequate capacity. In doing so, Panda also helped
secure Defendants’ jobs.
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122.

Panda’s damages are ongoing and will be subject of expert testimony. As of April

19, 2017, the damages calculations showed extensive losses.
123.

124.

The first-tier holding companies sustained the following losses:
•

Temple One—Invested Dollars: $375,000,000. Current valuation of
equity: $0.00. Expected value from the sale of the equity was
$966,400,000 (inclusive of investment).

•

Temple Two—Invested Dollars: $311,700,000. Most recent appraised
value of equity: $120,000,000. Expected value from the sale of the equity
was $1,188,200,000 (inclusive of investment).

•

Sherman—Invested Dollars: $360,000,000. Most recent appraised value of
equity: $175,000,000. Expected value from the sale of the equity was
$1,008,000,000 (inclusive of investment).

The delta between invested dollars and current valuation of equity represents out-

of-pocket loss. The delta between expected gross amount of equity and valuation of equity
represents other economic damages.
125.

The damages to the project companies and second-tier holding companies are as

follows:

126.

•

Temple One—Total Project Cost: $751,680,000.00. Most recent appraised
value—Project Level: $455,921,000.00.

•

Temple Two—Total Project Cost: $683,682,000.00. Most recent
appraised value—Project Level: $487,836,000.00.

•

Sherman—Total Project Cost: $732,000,000.00. Most recent appraised
value—Project Level: $559,094,000.00.

The delta between the Total Project Cost and the most recent appraised value—

Project Level represents the best present guess of economic damages to the project companies
and second-tier holding companies.
127.

Panda Power Funds has also lost a significant amount—about $350,000 per

quarter—since first quarter 2017.
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128.

Panda never assented to any attempt by ERCOT or Defendants to limit their

responsibility or liability for any misconduct related to the CDRs.
129.

Ultimately, the market reflected in the new CDRs created the perfect storm. The

new overcapacity predictions depressed the market price for power both in the short and long
term, making it harder to hedge against temporary market distortions through selling power in
the forward markets. Prices plummeted, and Panda was financially devastated.
130.

When Panda sued for damages, ERCOT eventually claimed immunity in order to

stop discovery into its misconduct and avoid damages. It was not until then that Panda
discovered that ERCOT had engaged in an elaborate fraud on the market where it had
consistently represented for years to the PUC and to market participants that it would not claim
any immunity.
VI.

CAUSE OF ACTION: FRAUD

131.

The foregoing allegations are incorporated by reference.

132.

Defendants knowingly or recklessly without any knowledge of the truth made or

conspired to make false representations (and/or failed to correct prior false representations when
he had a duty to do so) to induce investment by power generation companies in the ERCOT grid.
133.

Panda relied on these false representations and thereby suffered injury. This

lawsuit seeks damages in excess of $1 million.
VII.

CAUSE OF ACTION: CIVIL CONSPIRACY

134.

The foregoing allegations are incorporated by reference.

135.

Defendants were members of a combination of two or more persons, including

but not limited to each other and other ERCOT executives.
136.

The object of the combination was to accomplish (1) an unlawful purpose, or (2) a

lawful purpose by unlawful means.
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137.

Defendants had knowledge of, agreed to, and intended a common objective or

course of action—that is, to defraud the market, including power generators like Panda through a
series of misrepresentations and false statements.
138.

One or more of the members—including, but not limited to, Defendants—

committed an unlawful, overt act to further the object or course of action.
139.

Panda suffered injury as a proximate result of the wrongful act. This lawsuit seeks

damages in excess of $1 million.
VIII. JURY DEMAND
140.

Panda hereby requests a trial by jury pursuant to TEX. R. CIV. P. 216(a).
IX.

PRAYER

WHEREFORE, Panda requests that, upon final hearing of this case, that it have and
recover from Defendants the relief requested herein as well as pre-judgment interest,
post-judgment interest, actual damages, punitive damages, consequential and incidental
damages, costs of court, attorneys’ fees and such other and further relief to which Panda may
show itself entitled both at law and in equity.
Respectfully submitted,
/s/ Werner A. Powers
Werner A. Powers
Texas Bar No. 16218800
Werner.Powers@haynesboone.com
HAYNES AND BOONE, LLP
2323 Victory Avenue, Suite 700
Dallas, Texas 75219
Telephone:
(214) 651-5000
Facsimile:
(214) 651-5940
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Leslie C. Thorne
Texas Bar No. 24046974
Leslie.Thorne@haynesboone.com
HAYNES AND BOONE, LLP
600 Congress Avenue, Suite 1300
Austin, Texas 78701
Telephone:
(512) 867-8445
Facsimile:
(512) 867-8615
ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing instrument has been served
electronically on the following counsel of record, on this 10TH day of September, 2018:
J. Hampton Skelton
Eva C. Ramos
Skelton & Woody
248 Addie Roy Road, Suite B-302
Austin, Texas 78746
Elliot Clark
Winstead PC
401 Congress Avenue, Suite 2100
Austin, Texas 78701
/s/ Werner A. Powers
Werner A. Powers
4815-7729-7776 v.1

PLAINTIFFS’ FIRST AMENDED ORIGINAL PETITION

PAGE 27

