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No. 20-0889 
 
 

In the Supreme Court of Texas 
 
 

IN RE HON. MATT MACKOWIAK, AND THE TRAVIS  
COUNTY REPUBLICAN PARTY, AND MARTIN HARRY 

Relators 
 
 

On Emergency Petition for Writ of Mandamus  
 

  

RESPONDENT DANA DEBEAUVOIR’S RESPONSE TO 
RELATORS’ EMERGENCY PETITION FOR WRIT OF 

MANDAMUS 
 
 

TO THE HONORABLE JUSTICES OF THE SUPREME COURT OF TEXAS: 
 
 DANA DEBEAUVOIR, Respondent, files this Response to Relators’ 

Emergency Petition for Writ of Mandamus. 

STATEMENT OF THE CASE 
 

The underlying proceeding:  None. 

 Respondent:  Dana DeBeauvoir, Travis County Clerk. 

 Respondent’s action: Relators allege that Travis County Clerk,  Dana 

DeBeauvoir knowingly prevented their poll watchers from observing activity 

conducted at the Travis County Central Counting Station for the purpose of 

processing or preparing election results. Relators further allege that 

Respondent “refused” to respond to poll watchers’ attempts to call attention 

to alleged violations of law. 
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REQUEST FOR ORAL ARGUMENT 

 Oral argument is not requested.  

ISSUE PRESENTED 

Issue:   As presented by Petitioner:  Should the Supreme Court issue a 
writ of mandamus compelling Respondents to not sequester duly 
appointed poll watchers in a locked room separate and apart 
from the central counting station when it is open such that they 
cannot observe any activity conducted at that location as 
required by law? 

 
STATEMENT OF THE FACTS 

 Respondent disputes portions of Relators’ Statement of the Facts in 

their Emergency Petition for Writ of Mandamus (“Petition”).  

 Travis County Clerk, Dana DeBeauvoir, has consistently insisted upon 

running an election that is compliant with the law, secure, fair, and open and  

accessible to as many eligible voters as possible, under the ever watchful eye 

of the Texas Secretary of State.  Having overseen 34 years of elections in 

Travis County, DeBeauvoir is a leader in this field and has been recognized 

as providing cutting edge and technology focused solutions to running 

efficient elections with integrity.  As this Court is aware, this election was like 

none other, with higher numbers of registered voters, higher turnouts, and 

increased use of mail-in ballots due to the unprecedented pandemic.  

Throughout this never before seen pandemic, DeBeauvoir has continued to 

meet the needs of the more than 860,000 Travis County voters, the poll 
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workers, and of poll watchers, despite fewer resources, fewer available 

locations, fewer available workers, increased limitations, and a constantly 

changing legal landscape punctuated by evolving orders and proclamations 

of the Governor.  The issue currently before this Court is no different.    

Significantly, the Travis County Central Counting Station (“Central 

Count”) and the corresponding observation areas were inspected by and met 

with the approval of the Texas Secretary of State. [See Tab 1, Affidavit of 

Bridgette Escobedo]. The observation areas have large picture windows 

offering views from differing angles, as well as microphones, speakers, and a 

large wall mounted monitor, providing poll watchers with an opportunity to 

see and hear all activity conducted at the Central Counting Station. Poll 

watchers were able to, and in fact did, call the attention of the election 

officers to alleged irregularities. [See affidavit of Susanna Gallun, “I wrote a 

written request for audit logs…and gave this to Ms. Seaman. I asked Ms. 

Seaman about the software sticks…” “ I was told (by someone in the polling 

station) that [the differing time stamps on the computers was supposed to 

show us that the machines were not networked to any Wi-Fi.]”].  See Petition 

at Exhibit B. 

 Despite DeBeauvoir’s significant efforts to ensure the poll watchers 

could perform their duties, some poll watchers requested additional steps  to 
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enhance their ability to observe certain actions taken by election officials.  

Contrary to their allegations, poll watchers were not prohibited from 

bringing their concerns  to the attention of officials, but in fact brought these 

concerns to the attention of the Presiding Judge or the Central Counting 

Station Manager throughout the process—many times. Each of the concerns 

or requests was quickly addressed, and each repeated question was 

answered, sometimes at the expense of efficient counting.  

For example, in response to a concern that poll watchers could not hear 

conversations clearly in the count room, a microphone and PA system was 

installed to amplify sound.  Addressing a concern that poll watchers could 

not clearly see the screen on one of the vote tabulating devices, the device 

was repositioned so the screen was more visible.  Once a poll watcher stated 

that an election worker had played music one night, making it difficult to 

hear, the music was not turned back on. This is specifically described The 

allegations that there was no ability to communicate with the Presiding 

Judge and that communications by the poll watchers were ignored are 

patently false.  

Other questions and concerns were addressed by explanation. In 

response to a complaint that a screen on one of the tabulating machines was 

blank, the Presiding Judge explained that the screen was blank because the 
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machine was not in use. In response to repeated requests for copies of audit 

logs throughout the day, the Presiding Judge explained that audit logs are 

created at the end of the counting process and would be available at that time. 

The audit logs were made available once they were created in the normal 

course of the process. In response to repeated requests that reports showing 

zeroed out totals be produced on demand throughout the day, the Presiding 

Judge explained repeatedly producing such reports throughout the day 

would not only disrupt the functioning of the central counting station by 

requiring all counting to stop, but would also require retabulation of 

previously counted ballots. The repeated nature of these requests even after 

the Presiding Judge had addressed at length the issues raised was, in itself, 

disruptive to the central counting station, causing multiple shut downs of 

ballot processing to allow the Judge to explain again and answer all the poll 

watchers’ questions.  [See further examples in Appendix Tab 1, Affidavit of 

Bridgette Escobedo]. 

In DeBeauvoir’s continued interest in transparency, these questions 

were answered repeatedly and at length, well beyond the requirements of the 

law.  Poll watchers were, in fact, able to communicate with election officials 

and workers, and poll watchers’ concerns were quickly addressed by 

modification or explanation, as appropriate. Only after the processing of 
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ballots had been halted numerous times to address the same questions over 

and over did the Presiding Judge determine that she would not continue to 

allow complete disruption of the processing of ballots to re-answer the same 

questions. To DeBeauvoir’s credit the count was completed timely despite 

the multiple disruptions.   

SUMMARY OF THE ARGUMENT 

 Travis County Clerk Dana DeBeauvoir has consistently declared her 

priority to run fair elections that comply with the law and are accessible to as 

many people as possible while maintaining security to preserve election 

integrity. It is the same priority she has maintained over approximately 34 

years of public service as the duly elected Travis County Clerk. To that end, 

Respondent has always been open and transparent about the election process 

while working to educate and engage the public beyond the minimum that is 

required by law. Respondent’s commitment to excellence in government has 

received nationwide recognition, particularly for her work in using risk 

analysis to implement security measures for electronic voting systems and for 

developing a security practice that is effective, inexpensive, and easy for 

election officials to adopt. During this election, Respondent and her staff were 

called upon to follow often conflicting, seemingly ever-changing guidelines to 

establish procedures that provided for such security and transparency without 
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unduly risking the health of election workers, voters, and poll watchers during 

an unprecedented global pandemic. Respondent is proud of the efforts of her 

office, all of which were developed and implemented under the watchful eye of 

the Texas Secretary of State.  

 This Court should deny the Relators’ Petition for the following reasons: 

1) Relators present this Court with factual claims that are 
disputed by Respondent without meeting the prerequisite of an 
evidentiary hearing to determine those disputed facts before a 
trial court, and this Court cannot determine those disputed fact 
issues.  
 

2) Respondent has complied with the requirements of the Texas 
Election Code for providing access to the Travis County Central 
Counting Station to Relators’ poll watchers while following the 
guidelines for conducting secure counting operations 
promulgated by Secretary of State Ruth Hughs and 
recommended health and safety protocols. 

 
3) The issues raised are moot because additional steps have been 

taken to address the issues raised and to further enhance safe 
poll watcher viewing.  

 
 

ARGUMENT 

I. Unresolved Factual Disputes Prevent This Court from Issuing 
a Mandamus. 

 
 This Court should deny Relators’ requested mandamus because there 

are fact issues that cannot be determined without a hearing on the merits, 

which this Court is not authorized to hold. In re Angelini, 186 S.W.3d 558, 560 

(Tex. 2006). “It is well established Texas law that an appellate court may not 
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deal with disputed areas of fact in an original mandamus proceeding.” Id.; 

West v. Solito, 563 S.W.2d 240, 245 (Tex. 1978); Dikeman v. Snell, 490 S.W.2d 

183, 186–87 (Tex. 1973).  

 The construction and application of the Election Code provisions 

relevant to this case require a fully developed factual record.  DeBeauvoir 

disputes Relators’ factual assertions, as described more fully in Respondent’s 

Statement of the Facts, supra, and below, and as supported in the Affidavit of 

Bridgette Escobedo. [See Appendix Tab 1, Affidavit of Bridgette Escobedo].  

Furthermore, Respondent objects to the hearsay, irrelevant, speculative, and 

conclusory statements contained in the affidavits attached to Relators’ 

Petition for Mandamus, and disputes the veracity of many of the statements. 

 This Court should deny the mandamus because no trial court has 

conducted a hearing to determine the facts necessary for this Court to apply 

the relevant provisions of the Texas Election Code and determine whether 

any violation resulting in any particularized harm has or will occur.   

II. The Central Count Facility Permits Observation of Counting 
and Tabulation Activities While Preserving Election Security 
and Integrity.   

 
 Relator’s own poll watchers confirm that Respondent has complied with 

the Election Code’s requirements to provide them with reasonable access to 
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observe the activities occurring in Central Count while maintaining ballot 

security and election integrity.   

 Specifically, Travis County’s Central Count facility was specifically 

designed to permit observation of the counting and tabulation process by poll 

watchers while ensuring they did not have direct access to ballots or voting 

equipment (which would create an election security risk) or obstructing poll 

workers’ access to view the operation of such voting equipment. The room 

where the counting takes place has two large picture windows so poll watchers 

can view the activities inside inches away from some of the activity. There is 

also a door that leads through an area where clerk personnel are working on 

monitors that display personal information, and leads to the area where 

ballots, and election equipment can be locked and secured. Poll watchers are 

free to leave the primary observation area and reposition themselves at a 

second observation area in order to view counting station activities from a 

different angle if they choose to do so.  This room design prevents unauthorized 

persons from gaining direct access to ballots, ballot boxes, electronic ballot 

“sticks,” or automatic tabulation equipment, and thus prevents anyone from 

tampering with these items once they have been tested and certified in the 

presence of the parties’ duly appointed Central Counting Station Presiding 
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Judges pursuant to Sections 127.091 through 127.100 of the Texas Election 

Code.  

 As noted in the Statement of Facts above, Travis County’s Central Count 

design has been in use for several years, has been toured on multiple occasions 

by the Secretary of State’s legal staff and by Secretary of State, Ruth Hughes, 

herself. [See Appendix Tab 1, Affidavit of Bridgette Escobedo] 

III. Relators’ Factual Allegations Do Not Establish a Violation of 

the Election Code Subject to Mandamus Relief.    

 
The declarations and affidavit attached to Relators’ Petition contain a 

number of disputed factual allegations, many of which appear to be based in a 

misunderstanding of Election Code requirements, election security protocols, 

the processes that occur in a central counting station, and the authority of the 

Presiding Judge of the Central Counting Station. 

A. Poll Watchers Cannot “Verify” How Tabulation 
Equipment Functions. 

 
 To preserve election security and integrity, poll watchers may only 

observe – and are not authorized to touch the ballots, ballot devices, and 

tabulation equipment. The Election Code does not authorize them to conduct 

any tests to verify the functioning of this equipment. As a result, Poll Watcher 

Susanna Gallun would not have been permitted to “verify” whether any of the 
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Central Count computers were connected to a wireless network (see Petition at 

Exh. B); those security inspections and tests of equipment that is certified for 

use by the Texas Secretary of State were conducted by authorized election 

officials before tabulation began.  

B. Poll Watchers Can Observe the Tallying and Counting of 
Votes from the Observation Areas via Electronic 
Monitors.  

  
 Computer screens for two of the three workstations in the central 

counting area are placed approximately 3 feet from the large windows of the 

primary poll watcher observation area, and are easily visible through those 

windows. The backs of the chairs of the election workers who operate these 

computers are against the wall when the workers are seated. Poll watchers are 

able to see the screens from a position that is directly behind those chairs  and 

can be much closer than the six feet recommended for social distancing 

because the window provides a layer of protection. The third workstation is 

placed directly in front of those two workstations and faces them. Its screen is 

mirrored on a large television screen on the wall directly above the 

workstations, and is easily visible to persons in the poll watchers’ primary 

observation area. The declarations and affidavits of Relators’ own poll 

watchers confirm that they could view the voting equipment computer screens 

from the observation area. See Petition at Exh. A (information from ballot 
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drives was visible on computer screen on left side of Central Count); Petition 

at Exh. B (observed four computers located in Central Count, two screens were 

visible from behind the glass, and monitors were placed to reflect contents of 

other two screens for equipment that was not used while she was present)1; 

Petition at Exh. C (observed three computers in Central Count, two screens 

were turned toward glass wall and third was visible through a “TV” screen).   

 Although one of Relators’ poll watchers complains that “at times” he 

could not read the information on the computer screens and monitors due to 

“small print” (see Petition at Exh. C), others stated that they could read the 

information on the screens. See Petition at Exh. A (observed information from 

ballot sticks visible to him on computer screen); Petition at Exh. B (observed 

that all computer screens reflected different times of day). Such alleged 

disparity does not demonstrate that Respondent has violated the Texas 

Election Code in a manner which requires mandamus relief. It does, however, 

confirm that the poll watchers could view the screens well enough to read the 

small time of day stamp at the bottom of the computer screens. 

To the extent that poll watchers wanted enhancement of sound beyond 

the those already implemented, for the final Central Count operations for this 

election, DeBeauvoir has identified a way to reconfigure the tabulation area to 

 
1 The fourth computer was not used for ballot processing but was instead used as the 
server for the others.  [See Tab 1, Affidavit of Bridgette Escobedo]. 
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allow watchers to be present in the tabulation room by allowing them to rotate 

in and out of the room as they request to be present inside the room containing 

the tabulation equipment, further implementing alternate guidance of the 

Secretary of State to ensure that watchers have as many options as possible for 

viewing the process. 

C. Respondent Did Not Obstruct Poll Watchers’ Access to 
Presiding Judges at Central Count. 

 
 Relators’ poll watchers do not allege Respondent prevented them from 

such communicating with the Presiding Judge. In fact, the opposite seems to 

be true. Ms. Sands states that she spoke with “Bridgette from the Travis County 

Clerk’s office” about why the television monitor was turned off for a period of 

time. See Petition at Exh. A.  Ms. Gallun states that she submitted written 

requests to and spoke with Presiding Judge Nina Seaman about audit logs and 

the location of electronic ballot devices (“software sticks”), and apparently also 

had discussions about the identity of particular election workers and 

equipment vendors and about the time stamps on the computer screens. See 

Petition at Exh. B.  A poll watcher’s role is to point out potential irregularities 

or violations of the law. Poll watchers did ask Ms. Seaman questions, and Ms. 

Seaman went out of her way to explain the process and answer questions even 

when the same questions were asked over and over. A poll watcher does not 

have authority to require production of audit logs before processing reaches 
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the point at which they are created, or to require that processing be stopped 

and the machines zeroed out during the counting process, or to disrupt the 

functioning of the central counting station. The Presiding Judge may 

determine the point at which these demands have already been addressed and 

at which continuing and repeated demands for the same information disrupt 

the functioning of the central counting station. 

 At most, Ms. Gallun states that another poll watcher was instructed to 

not knock on the glass wall divider.2  See Petition at Exh. B. Nowhere in their 

statements do Ms. Sands, Ms. Gallun, or Mr. McMillan state that they 

attempted to speak with either Presiding Judge and were unable to do so. 

See Petition at Exhs. A, B & C. In fact, the Presiding Judge and the Central 

Counting Station Manager, in the interest of transparency, spent hours on 

election day explaining to the poll watchers the processes that were being used 

and the functions and processes of the election equipment, to the extent that 

the actual processing of ballots in the central counting station came to a 

complete stop on multiple occasions to facilitate these question and answer 

sessions with the poll watchers. This courtesy to the poll watchers far exceeded 

the requirements of the Election Code, which only allows a poll watcher to 

 
2 This instruction was given only after numerous instances of poll watchers interfering 
with the counting process by aggressively banging the glass in a manner that caused 
election personnel to fear the glass might break.  Petitioner’s own declarations assert this 
poll watcher was “annoying for most of the day.”  See Petition at Exhibit B. 
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converse with an election officer regarding the election to call attention to an 

irregularity or violation of law and discuss the matter with the officer. The 

matters called to the attention of the presiding judge did not constitute 

irregularities nor violations of the law, and the presiding judge repeatedly 

explained why that was so to the poll watchers. The poll watchers’ insistence 

on continuing to ask the same questions was disruptive to the processing of 

ballots in the central counting station, and the patience of the presiding judge, 

as she repeatedly explained why the processes were required by law and did 

not violate the law, was exemplary, despite the complete disruption of the 

central counting station and resulting delays in counting ballots. Her request 

to the poll watcher to stop pounding on the window was an appropriate 

exercise of her duty to preserve order in the central counting station. Tex. Elec. 

Code §§32.075 & 127.005(c).  

Furthermore, poll watchers submitted numerous written requests for 

production of documents at times when such documents could not be 

produced without disruption of the counting process that would have required 

restarting the entire process of counting ballots. The watchers were given the 

opportunity to inspect all documents requested at the appropriate times, when 

the process allowed for production of such documents.  

III.  The Raised Issues Are Moot.  
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For the limited remaining time that counting will take place for this 

election, Respondent will only use the computers with screens facing the 

observation area and will not use the screen that faces away from the windows 

but is mirrored on the television screen on the wall, will leave wide open the 

doors that go through an adjoining secured space between the main 

observation area and the Central Count (operations in the adjoining space will 

be shut down to prevent disclosure of confidential information to non passing 

through the space), and will provide an area for poll watchers to remain inside 

the tabulation area of the Central Counting Station, as requested, on a rotating 

basis.  As a result of these modifications to procedures, the issues raised by 

Relators are rendered moot, and this Court should deny Relator’s request for 

a writ of mandamus.  A court cannot not decide a case that has become moot 

during the pendency of the litigation. Heckman v. Williamson Cty., 369 

S.W.3d 137, 162 (Tex. 2012) citing Nat'l Collegiate Athletic Ass'n v. Jones, 1 

S.W.3d 83, 86 (Tex.1999).  A case becomes moot if, since the time of filing, 

there has ceased to exist a justiciable controversy between the parties—that 

is, if the issues presented are no longer “live,” or if the parties lack a legally 

cognizable interest in the outcome. Heckman, 369 S.W.d at 162 (Tex. 2012) 

citing Williams v. Lara, 52 S.W.3d 171, 184 (Tex.2001). Put simply, a case is 

moot when the court's action on the merits cannot affect the parties' rights 
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or interests. Heckman, 369 S.W.d at 162 (Tex. 2012) citing VE Corp. v. Ernst 

& Young, 860 S.W.2d 83, 84 (Tex.1993) (per curiam). If a case is or becomes 

moot, the court must vacate any order or judgment previously issued and 

dismiss the case for want of jurisdiction. Heckman, 369 S.W.d at 162 (Tex. 

2012) citing Speer v. Presbyterian Children's Home & Serv. Agency, 847 

S.W.2d 227, 229–30 (Tex.1993). 

CONCLUSION 

Relators are not entitled to the mandamus relief they request because 

there are disputed issues of material fact which must be resolved before this 

Court can determine whether Respondent has violated any ministerial duties 

set forth in the Texas Election Code. Further, even if taken at face value, the 

specific non-conclusory allegations made by Relators’ poll watchers do not 

establish that Respondent knowingly prevented them from observing the 

activities at Central Count by Respondent. At most, they demonstrate issues 

were raised and addressed by modifications or by explanation. The allegation 

that a poll watcher was told to stop banging on the window reflects and does 

not refute that the watcher was being disruptive to the order and functioning 

of the central counting station. The direction to the watcher to stop this 

disruptive activity by the Presiding Judge was completely within her authority 

and duty to maintain order in the central counting station as required by law. 
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Throughout the process, when poll watchers raised concerns, 

Respondent immediately voluntarily undertook steps to accommodate 

requests to accommodate the poll watchers’ preferences. Any questions that 

were raised about processes were addressed and discussed with poll watchers 

by the Presiding Judge or the Central Counting Station Manager.  For the 

limited remaining time that  counting will take place for this election, 

Respondent will only use the computers with screens facing the observation 

area and will not use the screen that faces away from the windows but is 

mirrored on the television screen on the wall, will leave wide open the doors 

that go through an adjoining secured space between the main observation area 

and the Central Count (operations in the adjoining space will be shut down to 

prevent disclosure of confidential information to non passing through the 

space), and will provide an area for poll watchers to remain inside the 

tabulation area of the Central Counting Station, as requested, on a rotating 

basis.  As a result of these modifications to procedures, the issues raised by 

Relators are rendered moot, and this Court should deny Relator’s request for 

a writ of mandamus. 

PRAYER 

 WHEREFORE, Respondent Travis County Clerk Dana DeBeauvoir 

respectfully asks that this Court either dismiss Relators’ Emergency Petition 
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for Writ of Mandamus for want of jurisdiction because there are disputed 

factual issues that cannot be determined by this Court in the absence of an 

evidentiary hearing or, in the alternative, that this Court deny Relators’ 

petition because they have failed to demonstrate that Respondent has 

knowingly violated any ministerial duties to provide reasonable access to poll 

watchers at the Travis County Central Counting Facility, and mandamus 

relied is therefore neither necessary nor warranted, or that this Court deny 

Relators’ Petition for Mandamus because the issues raised by the Petition are 

moot, having been addressed immediately by Respondent DeBeauvoir when 

they were brought to her attention by the filing of the Petition. 

      Respectfully submitted, 
 
      DAVID A. ESCAMILLA 
      County Attorney, Travis County 
      P. O. Box 1748 
      Austin, Texas 78767 
      Telephone: (512) 854-9513 
      Facsimile: (512) 854-9316 
 
     By: /s/ Leslie W. Dippel    
      SHERINE E. THOMAS 
      State Bar No. 00794734 
      sherine.thomas@traviscountytx.gov  
      LESLIE W. DIPPEL 

State Bar No. 00796472 
leslie.dippel@traviscountytx.gov  
SHARON TALLEY 
State Bar No. 19627575 
sharon.talley@traviscountytx.gov  
CYNTHIA W. VEIDT 
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State Bar No. 24028092 
cynthia.veidt@traviscountytx.gov  
ANDREW M. WILLIAMS 
State Bar No. 24068345 
drew.williams@traviscountytx.gov  
 

      ATTORNEYS FOR RESPONDENT 
      TRAVIS COUNTY CLERK, 
      DANA DEBEAUVOIR 
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CERTIFICATION 

 I hereby certify that I have reviewed this Response to Relators’ 

Emergency Petition for Writ of Mandamus and concluded that every factual 

statement in the Response is supported by competent evidence included in 

the appendix or the record. 

      /s/Leslie W. Dippel   
      LESLIE W. DIPPEL 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 8th day of November, 2020, a true and 

correct copy of the above and foregoing was forwarded to all counsel and/or 

parties of record by electronic filing and/or electronic service to: 

Blake A. Hawthorne,  
Clerk of the Court 
Supreme Court of Texas 
P.O. Box 12248 
Austin, Texas 78711 

Kyle D. Hawkins  
Kyle.Hawkins@oag.texas.gov  
Office of the Attorney General 
P.O. Box 12548 
Austin, Texas 78711-2548 
Attorneys for the Solicitor General 
 

Donna García Davidson 
State Bar No. 00783931 
P.O. BOX 12131 
Austin, Texas 78711 
Telephone: 512.775.7625 
Facsimile: 877.200.6001 
donna@dgdlawfirm.com  
Attorney for Relators 

Eric Opiela 
State Bar No. 24039095 
9415 Old Lampasas Trail 
Austin, Texas 78750 
Telephone: 512.791.6336 
Facsimile: 512.729.0226 
eopiela@ericopiela.com  
Attorney for Relators 

 
 

/s/Leslie W. Dippel   
SHERINE E. THOMAS 
LESLIE W. DIPPEL 
SHARON TALLEY 
CYNTHIA W. VEIDT 
ANDREW M. WILLIAMS 
Assistant County Attorneys 
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CERTIFICATE OF COMPLIANCE 

 By my signature below, pursuant to Tex. R. App. P. 9.4(i)(3), I hereby 

certify that the foregoing Response to Relators’ Emergency Petition for Writ 

of Mandamus contains 4,069 words and is compliant as to form pursuant to 

Tex. R. App. P. 9.4. 

      /s/Leslie W. Dippel   
      LESLIE W. DIPPEL 
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No. 20-0889 
 
 

In the Supreme Court of Texas 
 
 

IN RE HON. MATT MACKOWIAK, AND THE TRAVIS  
COUNTY REPUBLICAN PARTY, AND MARTIN HARRY 

Relators 
 
 

On Emergency Petition for Writ of Mandamus  
 

UNSWORN DECLARATION OF BRIDGETTE ESCOBEDO 
 
 

 
1. My name is Brigette Escobedo, I am over eighteen (18) years of age, 

of sound mind, have never been convicted of a felony, and am fully 
competent and duly authorized to make this declaration. I am the 
Director of the Travis County Clerk’s Office Election Division and the 
appointed Central Counting Station Manager for the November, 2020 
election. I have thirteen years of experience in running elections and 
central count functions in Bastrop and Travis counties.  

 
2. I am responsible for overseeing the day to day, hour by hour 

management of the Central Counting Station.  I have worked with the 
Texas Secretary of State’s office informing them of the process and the 
facility’s lay out.  At no time, has the Secretary of State expressed any 
concern to us about the manner in which the Central Count has been 
laid out.  In fact, the Secretary of State and her staff have been 
complimentary of the efforts taken by Travis County even after a tour 
of the facility.  Attached hereto as “Exhibit 1” is a true and correct copy 
of an email dated September 10, 2020, between Charles Pinney of the 
Secretary of State’s office and Daniel Hayes, an employee of the Travis 
County Clerk’s Office, communicating the Secretary of State’s 
approval of and feedback regarding the Central Counting Station 
room design discussed in more detail below. 
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3. I was present at all times, except for brief moments taking phone calls 
or speaking to officials, during central count activity for the November 
3, 2020, election, and I will continue to be present for all central count 
activity until such activity is concluded.  

 
4. I have personal knowledge of the space, equipment, and procedures 

used and the activity that occurred in the Central Counting Station 
during this election.  

 
5. Part of my job is to implement the Travis County Clerk’s priority, 

which I share, of running an election that is compliant with the law, 
fair, secure, transparent, and open and accessible to as many eligible 
voters as possible. I was designated by the Presiding Judge as the 
manager for central count and I am personally aware of the events 
that occurred on Saturday, October 31, 2020, Monday, November 2, 
2020, and Tuesday, November 3, 2020, described herein. 

 
6. The Central Counting Station comprises several rooms and was 

specifically designed for, among other things, allowing observation. 
One room, a small room which contains the tabulation equipment, 
has large picture windows in two of its walls. The room holds two large 
ballot scanning machines, four computers (only three of which are 
used during ballot processing), the fourth was not used for ballot 
processing, but served as the server.  Also in the room is a large wall 
mounted monitor, numerous tables holding all the necessary 
equipment and sorting bins, chairs, and, during the tabulation 
process, ballot boxes containing, for each machine, ballots to be 
tabulated and, after tabulation, ballots that have been tabulated and 
are being prepared for secure storage.  Due to their weight, ballot 
boxes are moved into and out of the room on trolleys. The room has 
one set of double doors that remained unlocked and open throughout 
the counting process, allowing ballots to be brought in for tabulation 
and taken out of the room to secure storage after they have been 
tabulated and placed in boxes that have been sealed and certified with 
required paperwork. During this time, there were typically 9 people 
in the ballot processing area, including the presiding judge and the 
alternate presiding judge.  

 
7. Poll watchers were able to view all activities of the Central Counting 

Station through multiple angles from which they could view these 
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activities. The poll watchers were not locked in the observation areas 
and were free to move from one observation area to the other at will.  

 
8. At all times, the tabulation area was visible to poll watchers in the 

observation areas. When any of the poll watchers informed us that 
they  wanted to enhance their ability to see or hear what was taking 
place, we quickly made changes to address their preferences. There 
were numerous and often lengthy ongoing conversations between the 
Presiding Judge and the poll watchers. The allegation that poll 
watchers were not allowed to express their concerns and have those 
concerns addressed is patently false. 

 
9. For example, early on, some poll watchers indicated they were unable 

to hear every conversation taking place inside the Counting Station. 
To address this, we placed a microphone in the tabulation area that 
broadcast the sound from in the tabulation area to a speaker located 
in the observation area. Many poll watchers thanked us for taking that 
step and indicated it greatly improved their experience.   

 
10.  Poll watchers later indicated they could not hear the Presiding Judge 

and Alternate Judge representing the two major political parties in 
the Central Counting Station as they worked together to remake 
defective ballots for tabulation by the processing equipment. In 
response, the election judges moved the ballot-making device nearer 
to the observers and raised their voices, effectively shouting to each 
other even though they were seated right next to each other to ensure 
the observers could verify the information being communicated. 
Many poll watchers thanked us for taking that step and indicated it 
greatly improved their experience. 

 
11. At one point, a small ballot scanning machine to scan a small number 

of ballots was used. Because of the tight space in the tabulation area, 
this machine was initially oriented with its screen facing away from 
the poll watchers’ primary observation area. The poll watchers 
informed us that they could not see the screen but would like to see it. 
In response, we moved and rotated the machine so that the screen 
was visible from the observation area. Poll watchers informed us that 
they were satisfied with this adjustment. 
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12. Once, on Saturday night (October 31, 2020), to keep the energy and 
focus up in the central counting station after long hours of intense 
work, one of the poll workers played music.  On Tuesday, November 
3, 2020, a poll watcher who was there on Saturday evening returned, 
having been absent on Monday.  He told us on Tuesday that the music 
on Saturday interfered with his ability to hear what was going on, 
although he did not mention it on Saturday.  In order to address that 
preference, music has not been allowed again. This is merely another 
example of steps taken to be responsive to and address requests from 
poll watchers.  

 
13. The same poll watcher mentioned above also had questions about 

computer connections and other technology issues.  I asked our IT 
Director to come speak with him.  I was not a part of that 
conversation, but our IT Director told me he answered all of the poll 
watcher’s questions, and the poll watcher did not raise similar issues 
to me again. 

 
14. Finally, poll watchers complained that they could not see the USB 

memory sticks as a Sheriff’s Deputy brought them from the ballot 
scanning machines to the computers that tally the votes, even though 
the Deputy transferred the memory sticks in clear plastic trays one, or 
sometimes a few at a time, holding them in a transparently visible 
position in front of her body fewer than 10 paces between the 
machines and the computer stations. At that point, we outlined how 
any poll watcher could observe this process from the other 
observation area to view activity from a different angle. No poll 
watchers chose to utilize that area for observation of these transfers.  

 
15. Certain demands by poll watchers, such as demands that we stop 

tabulating and zero out the totals on the tabulation equipment, and 
repeated demands that we stop and provide audit logs throughout the 
day, were impossible to comply with, and that was communicated to 
the poll watchers multiple times as these demands were made. The 
Presiding Judge explained multiple times that audit logs would be 
produced and available to poll watchers when tabulation was 
complete, and that stopping tabulation in the middle of the tabulation 
process to zero out totals would not only completely disrupt the 
ongoing operation of the central counting station, but would require 
recounting of already tabulated ballots. Eventually, these repetitive 
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demands became so disruptive, and had been discussed and 
explained so many times, that there was no need to explain them 
again. 

 
16. At times, and after many instances of successful communication 

between poll watchers and the election judges, certain highly agitated 
poll watchers began aggressively banging on the glass between the 
observation area and the ballot processing area. This behavior was 
severely disruptive to the counting process and felt threatening. It was 
so loud and sounded so threatening that county clerk employees from 
other areas of the building came to check on the welfare of the election 
workers. It was only after such aggressive and prolonged disruption 
that the Presiding Judge asked these poll watchers to stop banging on 
the glass, exercising her clear authority and duty to maintain order in 
the Central Counting Station pursuant to sections 32.075 and 
127.005(c) of the Texas Election Code.  

 
17. I personally observed Nina Seaman, the presiding judge, spend hours 

patiently explaining the process, answering questions, and 
responding to poll watcher concerns even when her engagement with 
the poll watchers significantly slowed, and on multiple occasions, 
stopped  the ballot counting and vote tallying process. Many of those 
questions and perceived issues raised by poll watchers were raised 
over and over again, and still addressed patiently each time by Ms. 
Seaman. The repetitive nature of the requests and the escalation by 
certain poll watchers to pounding on the glass seemed to represent a 
concerted effort by poll watchers to disrupt the efficient processing of 
ballots at the Central Counting Station. 

 
18.  Central Count only has a limited number of ballots left to process in 

this election. The work that remains will not take more than half of 
one day and will not require as many people.  Having learned from 
the Petition that some poll watchers did not feel each of their concerns 
were sufficiently addressed, we will implement additional 
accommodations to resolve those concerns.  For example, we have 
created an additional observation area for the poll watchers inside the 
tabulation area itself where watchers may be present to observe on a 
rotating basis.  
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§ 32.075. Law Enforcement Duties and Powers, TX ELECTION § 32.075

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 3. Election Officers and Observers
Chapter 32. Election Judges and Clerks

Subchapter D. Powers and Duties

V.T.C.A., Election Code § 32.075

§ 32.075. Law Enforcement Duties and Powers

Effective: May 18, 2013
Currentness

(a) The presiding judge shall preserve order and prevent breaches of the peace and violations of this code in the polling place
and in the area within which electioneering and loitering are prohibited from the time the judge arrives at the polling place on
election day until the judge leaves the polling place after the polls close.

(b) In performing duties under Subsection (a), the presiding judge may appoint one or more persons to act as special peace
officers for the polling place. A special peace officer may not enforce the prohibition against electioneering or loitering near
the polling place unless the officer's appointment is approved by the presiding officer of the local canvassing authority.

(c) In performing duties under Subsection (a), a presiding judge has the power of a district judge to enforce order and preserve
the peace, including the power to issue an arrest warrant. An appeal of an order or other action of the presiding judge under
this section is made in the same manner as the appeal of an order or other action of a district court in the county in which the
polling place is located.

(d) A person who is arrested at a polling place while voting or waiting to vote shall be permitted to vote, if entitled to do so,
before being removed from the polling place.

(e) The presiding judge or a special peace officer appointed under this section may not enforce the prohibition against
electioneering or loitering outside of the area within which electioneering and loitering are prohibited under Section 61.003
or 85.036.

(f) A person is eligible for appointment as a special peace officer under Subsection (b) only if the person is licensed as a peace
officer by the Texas Commission on Law Enforcement.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986. Amended by Acts 1997, 75th Leg., ch. 864, § 29, eff. Sept. 1, 1997; Acts
2003, 78th Leg., ch. 1094, § 1, eff. June 20, 2003; Acts 2007, 80th Leg., ch. 918, § 1, eff. June 15, 2007; Acts 2011, 82nd Leg.,
ch. 504 (H.B. 1503), § 1, eff. Sept. 1, 2011; Acts 2013, 83rd Leg., ch. 93 (S.B. 686), § 2.17, eff. May 18, 2013.
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§ 127.005. Presiding Judge of Counting Station, TX ELECTION § 127.005

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter A. Establishment and Organization of Central Counting Station

V.T.C.A., Election Code § 127.005

§ 127.005. Presiding Judge of Counting Station

Effective: September 1, 2003
Currentness

(a) The authority appointing the presiding judges to serve in an election shall appoint a presiding judge of each central counting
station operating in the election.

(b) Except as otherwise provided by this section, the eligibility requirements prescribed by this code for precinct presiding
judges apply to a presiding judge of a central counting station. To be eligible to serve as a judge under this section, a person must
be a qualified voter of the political subdivision served by the authority adopting the voting system. The general custodian of
election records and employees of the custodian are eligible to serve as a judge under this section notwithstanding the custodian's
status as a candidate or officeholder.

(c) The presiding judge shall maintain order at the counting station and has the same authority as a precinct presiding judge
in that respect and in the administration of oaths. The presiding judge may confer with and advise the manager or tabulation
supervisor on any activity at the counting station.

(d) The presiding judge is entitled to compensation at the same rate as a precinct presiding judge, except that the counting station
judge is entitled to a minimum compensation of five hours' pay regardless of the amount of time worked.

(e) For an election in which election judges appointed under Section 32.002 serve, the presiding judge and an alternate presiding
judge shall be appointed for each central counting station operating in the election in the same manner as a presiding judge and
alternate presiding judge under Section 32.002.

(f) An alternate presiding judge appointed under Subsection (e) serves:

(1) as presiding judge for the counting station if the regularly appointed presiding judge cannot serve; or

(2) in another position established under this subchapter.
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§ 127.091. Test of Tabulating Equipment Required, TX ELECTION § 127.091

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.091

§ 127.091. Test of Tabulating Equipment Required

Currentness

The automatic tabulating equipment used for counting ballots at a central counting station shall be tested as provided by this
subchapter.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.

V. T. C. A., Election Code § 127.091, TX ELECTION § 127.091
Current through the end of the 2019 Regular Session of the 86th Legislature
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§ 127.092. Testing Authorities, TX ELECTION § 127.092
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Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.092

§ 127.092. Testing Authorities

Currentness

The programmer, tabulation supervisor, counting station manager, and presiding judge of the central counting station shall
prepare and conduct the test jointly.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.

V. T. C. A., Election Code § 127.092, TX ELECTION § 127.092
Current through the end of the 2019 Regular Session of the 86th Legislature
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§ 127.093. Times for Conducting Test, TX ELECTION § 127.093
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Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.093

§ 127.093. Times for Conducting Test

Currentness

(a) The test shall be conducted three times for each election.

(b) The first test shall be conducted at least 48 hours before the automatic tabulating equipment is used to count ballots voted
in the election.

(c) The second test shall be conducted immediately before the counting of ballots with the equipment begins.

(d) The third test shall be conducted immediately after the counting of ballots with the equipment is completed.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.

V. T. C. A., Election Code § 127.093, TX ELECTION § 127.093
Current through the end of the 2019 Regular Session of the 86th Legislature
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§ 127.094. Design of Test, TX ELECTION § 127.094
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Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.094

§ 127.094. Design of Test

Currentness

(a) The test must be designed to determine whether the automatic tabulating equipment accurately counts ballots and otherwise
functions properly.

(b) A group of test ballots shall be counted with the equipment using the program prepared for processing the ballots voted in
the election. The test ballots must be printed on the same stock as the official ballots for the election.

(c) The group of test ballots must contain a predetermined number of valid votes for each candidate and for and against each
proposition on the ballot for the election. The test group must also contain ballots with votes in excess of the allowable number
and with other improper votes.

(d) The same test shall be administered each time the equipment is tested for the same election.

(e) The secretary of state may prescribe additional requirements for the test.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.

V. T. C. A., Election Code § 127.094, TX ELECTION § 127.094
Current through the end of the 2019 Regular Session of the 86th Legislature
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§ 127.095. Determining Success of Test, TX ELECTION § 127.095
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Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.095

§ 127.095. Determining Success of Test

Currentness

(a) A test is successful if a perfect count of the test ballots is obtained and the automatic tabulating equipment otherwise functions
properly during the counting of the test ballots.

(b) The testing authorities shall determine whether a test is successful.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.

V. T. C. A., Election Code § 127.095, TX ELECTION § 127.095
Current through the end of the 2019 Regular Session of the 86th Legislature
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§ 127.096. Conduct of First Test, TX ELECTION § 127.096
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Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.096

§ 127.096. Conduct of First Test

Effective: September 1, 2017
Currentness

(a) The custodian of the automatic tabulating equipment shall publish notice of the date, hour, and place of the test conducted
under Section 127.093(b) in a newspaper, as provided by general law for official publications by political subdivisions, at least
48 hours before the date of the test.

(a-1) If the test is being conducted for a primary election, the custodian of the automatic tabulating equipment shall notify the
county chair of the test at least 48 hours before the date of the test. The county chair shall confirm receipt of the notice.

(b) The test is open to the public.

(c) The automatic tabulating equipment may not be used to count ballots voted in the election until a test is successful.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986. Amended by Acts 1993, 73rd Leg., ch. 728, § 50, eff. Sept. 1, 1993; Acts
2017, 85th Leg., ch. 828 (H.B. 1735), § 20, eff. Sept. 1, 2017.

V. T. C. A., Election Code § 127.096, TX ELECTION § 127.096
Current through the end of the 2019 Regular Session of the 86th Legislature
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§ 127.097. Conduct of Second Test, TX ELECTION § 127.097
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Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.097

§ 127.097. Conduct of Second Test

Currentness

(a) The automatic tabulating equipment may not be used to count ballots voted in the election until a test conducted under
Section 127.093(c) is successful.

(b) If the initial test is unsuccessful, the presiding judge shall prepare a written record of the changes to the program, adjustments
to the equipment, and other actions taken to achieve a successful test. The record shall be retained with the test materials.

(c) When a test is successful, the presiding judge shall certify in writing that a test was successful and the date and hour the test
was completed. The certification shall be retained with the test materials.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.

V. T. C. A., Election Code § 127.097, TX ELECTION § 127.097
Current through the end of the 2019 Regular Session of the 86th Legislature
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§ 127.098. Conduct of Third Test; Void Ballot Count, TX ELECTION § 127.098
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Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.098

§ 127.098. Conduct of Third Test; Void Ballot Count

Currentness

(a) If the initial test conducted under Section 127.093(d) is unsuccessful, the count of ballots voted in the election obtained with
the automatic tabulating equipment is void.

(b) If the initial test is successful, the automatic count of ballots voted in the election is valid for the purpose of certifying the
election returns prepared at the central counting station. The presiding judge shall certify in writing that the initial test was
successful and the date and hour the test was completed. The certification shall be retained with the test materials.

(c) If the ballot count is void under Subsection (a), the testing authorities shall follow the procedure prescribed by Section
127.097. When a test is successful, the ballots to be counted automatically shall immediately be counted. Immediately on
completing the automatic count, the equipment shall again be tested, and if the initial test is successful the automatic count is
valid for the purpose of certifying the election returns. Otherwise, the automatic ballot count is void.

(d) The procedure prescribed by Subsection (c) shall be repeated until a valid automatic count is obtained or the testing authorities
determine that obtaining a valid automatic count is impracticable. In that case, the ballots shall be counted manually.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.

V. T. C. A., Election Code § 127.098, TX ELECTION § 127.098
Current through the end of the 2019 Regular Session of the 86th Legislature
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Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.099

§ 127.099. Security of Test Materials

Currentness

(a) On completing each test, the presiding judge shall place the test ballots and other test materials in a container provided
for that purpose and seal the container so it cannot be opened without breaking the seal. The manager, tabulation supervisor,
presiding judge, and not more than two watchers, if one or more watchers are present, shall sign the seal. The watchers must
be of opposing interests if such watchers are present.

(b) The test materials shall remain sealed for the period for preserving the precinct election records.

(c) The container may not be unsealed unless the contents are necessary to conduct a test under this subchapter, a criminal
investigation, election contest, or other official proceeding under this code. If the container is unsealed, the authority in charge
of the proceeding shall reseal the contents when not in use.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.

V. T. C. A., Election Code § 127.099, TX ELECTION § 127.099
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Vernon's Texas Statutes and Codes Annotated
Election Code (Refs & Annos)

Title 8. Voting Systems
Chapter 127. Processing Electronic Voting System Results

Subchapter D. Testing Tabulating Equipment (Refs & Annos)

V.T.C.A., Election Code § 127.100

§ 127.100. Custody of Test Materials

Currentness

(a) The presiding judge is the custodian of the test materials until they are delivered under Subsection (b).

(b) The sealed container holding the test materials shall be delivered to the general custodian of election records with the delivery
of the election returns prepared at the counting station.

Credits
Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986.

V. T. C. A., Election Code § 127.100, TX ELECTION § 127.100
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