
                                       IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

JASON DUSTERHOFT, §
Plaintiff, §

§
v. § CASE NO. 1:20-CV-01081

§
CITY OF AUSTIN, and §
BRIAN MANLEY, Individually § JURY DEMANDED
and in His Official Capacity, and §
JUSTIN NEWSOM, Individually §
and in his Official Capacity, and §
TROY GAY, Individually and in §
his Official Capacity §

Defendants. §

PLAINTIFF’S ORIGINAL COMPLAINT

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES Plaintiff, Jason Dusterhoft, and files this Original Complaint complaining

of Defendants City of Austin, and Brian Manley, Justin Newsom, and Troy Gay, in their individual

capacity and in their official capacity, and for cause of action would show the Court the following:

      I.

INTRODUCTION

1. This action seeks damages, attorneys’ fees, taxable costs of the court, pre-judgment and post-

judgment interest as a result of civilly wrongful conduct in violation of the laws of the United States.

1.2 Plaintiff, by counsel, brings this action for damages and other legal and equitable relief for

Defendants’, jointly and severally, violations of 42 U.S.C. §1983 in retaliating against Plaintiff by

terminating his employment for exercising his First Amendment rights under the United States

Constitution.
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II.

THE PARTIES

2.1 Plaintiff is an individual who can be contacted through counsel.

2.2.      Defendant City of Austin can be served through its City Manager, Spencer Cronk at 301 W.

2nd Street, Austin, TX 78701.

2.3      Defendant Brian Manley is an individual who can be served at the Austin Police Headquarters

at 715 E. 8th Street, Austin, TX 78701.

2.4 Defendant Troy Gay is an individual who can be served at the Austin Police Headquarters 

at 715 E. 8th Street, Austin, TX 78701.

2.5 Defendant Justin Newsom is an individual who can be served at the Austin Police 

Headquarters at 715 E. 8th Street, Austin, TX 78701.

III.

JURISDICTION, VENUE AND CONDITION PRECEDENT

3.1  The amount in controversy exceeds the jurisdictional minimum amount in controversy for

this Court. The Plaintiff was formerly employed with the City of Austin (“COA”).  Defendant Brian

Manley was an employee of the COA at the time of Plaintiff’s termination. This Court has

jurisdiction over Plaintiff’s claims pursuant to 42 U.S.C. §1983.  The Court has jurisdiction of this

case according to 28 U.S.C. §§ 1331 and 1343. 

3.2 This action lies in the United States District Court for the Western District of Texas pursuant

to 28 U.S.C. § 1391(b) as the events giving rise to Plaintiff’‘s claims occurred substantially in that

district.     

3.3 All conditions precedent have been performed or have occurred.
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IV.

FACTS

Introduction

4.1 On February 8, 2016, APD Officer Geoffrey Freeman fatally shot David Joseph. Art Acevedo

took immediate action in the wake of that shooting, meeting with activists and telling the public that

he believed he could have an internal affairs investigation into the shooting completed within 30

days – far fewer days than the standard 180 chiefs usually take to complete internal investigations.

The chief’s eagerness to be forthcoming to the community earned him the ire of his union (and

departed City Manager Marc Ott), which set off a 10-month standoff that ultimately led to Art

Acevedo leaving the department in November, 2016 to take over the Houston Police Department.

4.2 Brian Manley took over as interim chief in December, 2016 and eventually was hired as the 

Chief of Police for the Austin Police Department. It is at this point that things started to go downhill

in the department which ultimately led to the situation facing the department today. Chief Manley

created an atmosphere where if you were one of his buddies he would let things slide, but if you were

or got on his wrong side, particularly if you chose to speak up about wrongdoing, you were punished.

July 14, 2017 Meeting with Jason Dusterhoft, Chief Manley, and 
Assistant City Manager Ray Arrellano

4.3 On July 14, 2017, Plaintiff Jason Dusterhoft had a meeting with Chief Manley and Assistant 

City Manager (“ACM”) Rey Arrellano in which Dusterhoft was informed by Chief Manley that he

was being demoted.  Two non policy issues were brought up by Chief Manley and Dusterhoft was

told he was being demoted for them.  Dusterhoft then chose to speak up to advise both Chief Manley

and ACM Arellano in what he believed were numerous criminal and serious policy violations being

committed by Austin police officers and Chief Manley himself.  At that point in time Dusterhoft
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decided to exercise his First Amendment rights to inform ACM Arellano of everything that was

going on in the department under Chief Manley so that something would be done about it. Dusterhoft

specifically informed ACM Arellano of the following:

Information provided by Dusterhoft to ACM Arrellano

4.4 Dusterhoft had previously informed Chief Manley numerous times while he was an Assistant

Chief over the Forensic Division/DNA lab that Ed Harris, Director of the lab, was undermining his

attempt at reform and performing extremely poorly which ultimately led to the uncovering of the

DNA problems at APD. Dusterhoft  was able to confirm this through a direct report to the Director.

Dusterhoft had documented numerous issues with the way the Director was handling the DNA

division and was told to stand down by Chief Manley thus intentionally covering up what was really

occurring in the Forensic division. Eventually, it was confirmed how mismanaged the Forensic

Division had been by the Director. Dusterhoft believes that if he was able to pursue holding the

Director accountable he could have uncovered the numerous issues that were facing the Forensic

Division while he was still supervising the unit.

4.5 Dusterhoft also informed ACM Arrellano that in July, 2017, Dusterhoft went to Chief

Manley concerning Commander David Mahoney who he supervised and showed detailed

documentation that David Mahoney was falsifying his timesheets. This was found out through

investigations directed by Dusterhoft to first by having Commander Pat Connor (a Lieutenant at the

time on the 5th floor) review the matter.  After this was brought up to Chief Manley by Dusterhoft

he was told by Chief Manley to talk with the Commander and not have Internal Affairs or SIU to

look into the issue, thereby directing Dusterhoft to cover up the obvious policy violation which could

be criminal as well.  For example, Falsifying a Government Document, such as a timesheet is a
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criminal act. This documentation is still in Commander Connor’s possession from Dusterhoft’s

understanding and he is now over APD Internal Affairs.  This is by a preponderance of the evidence

tampering with evidence under Tex. Penal Code 37.09 which is a 3rd degree felony.

4.6 At a later date during that same meeting, Dusterhoft was asked by Chief Manley to review

an investigation that had numerous subjects in the complaint.  Sergeant David Daniels was shown

to be lying on his official timesheet after being asked to review the initial review of a possible IA

case.  This case had a statement by a Commander that was being considered to be an Assistant Chief

for APD at that immediate time.  After reading the case, Dusterhoft pointed out several issues that

led Dusterhoft to believe the Commander was not being truthful.  Chief Manley agreed that he

appeared to show signs of dishonesty but no investigation was initiated and the Commander was not

considered for the position.  Dusterhoft was told to not pursue this matter with SIU or IA concerning

the Commander.  Dusterhoft was later asked by Chief Manley to sign off and clear the case as

unfounded but Dusterhoft refused to sign off knowing there was a possibility of dishonesty. 

Dusterhoft is unaware who ultimately signed off on the complaint.

4.7 Dusterhoft was made aware by Lieutenant Connor who supervised Sergeant David Daniels

that Daniels was appearing to be intentionally dishonest on his timesheets and through an initial

review directed by Dusterhoft an investigation by Lieutenant Connor and Lieutenant Stephens took

place.  Upon review by both Lieutenants, it was shown that an Internal Affairs and criminal case

should be initiated.  Dusterhoft then briefed Chief Manley of what the initial review found.

Dusterhoft believed an Internal Affairs and criminal investigation should be initiated.  Chief Manley

personally intervened and stopped the investigation from moving forward because of his personal

relationship with the Sergeant.  The Public Information Office where Sgt. Daniels worked was under
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Dusterhoft’s chain of command.  Shortly after Dusterhoft made this possible policy and criminal

violation up to Chief Manley the Public Information Office where Sergeant Daniels worked was

placed directly under Chief Manley and taken away from Dusterhoft.  This ensured no Internal

Affairs investigation or criminal investigation would be undertaken.

4.8 Dusterhoft also informed ACM Arrellano that Chief Manley also knew Assistant Chief

Ockletree had lied in an internal affairs investigation and verbally told all the Assistant Chiefs that

he knew for a fact the Assistant Chief lied. Chief Manley also told the Assistant Chief personally that

he knew he lied to Internal Affairs in the investigation of a Commander. Chief Manley personally

knew of dishonesty at the highest level and covered it up and failed to initiate an Internal Affairs case

thereby thwarting an investigation. Chief Manley has terminated numerous officers and civilians who

have covered up dishonesty or been accused of dishonesty. This can be corroborated by all Assistant

Chiefs at the time of the incident. Yet that AC was not demoted.

4.9 Dusterhoft also informed ACM Arrellano that when Commander Todd Gage, who Dusterhoft

supervised, was belittled and treated extremely unprofessionally by Director Alice Suter/Thomas.

Dusterhoft brought this to Chief Manley's attention verbally. Dusterhoft felt that it was

unprofessional and a policy violation and asked Chief Manley to look into the matter since

Suter/Thomas reported directly to Chief Manley. Dusterhoft made numerous requests to have Chief

Manley review the issue but he refused to look into the abusive behavior. Dusterhoft then asked the

Commander to write him an email stating what occurred and Dusterhoft forwarded it to Chief

Manley. Chief Manley then called Dusterhoft into his office and asked why he had put that in an

email (Chief Manley was visibly upset that it was now documented). Instead of filing a complaint

with Internal Affairs for unprofessional conduct he had a talk with the Commander many weeks
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later. Manley knew of the director treating many Commanders and other civilians extremely

unprofessionally numerous times but refused to address the policy violations thus thwarting a review

into her unprofessional and abusive conduct.

4.10  Chief Manley told Dusterhoft several times that he knew he treated him differently. He said

this in front of Executive Staff members many times. This could not be more evident because of

Dusterhoft’s demotion to Commander and reassignment.

4.11 Chief of Staff Troy Gay was given a Letter of Reprimand for his behavior/policy violation

and not demoted.

4.12 Assistant Chief Chris McIlvain was given a Letter of Reprimand and IA investigation for

speeding with his child in a city vehicle going to a sporting event which made all the news channels

Texas wide. He was not demoted even though it made every news station in Austin and surrounding

areas.

4.13 During the July 14, 2017 meeting with Chief Manley and ACM Arellano, Dusterhoft voiced

all of the above incidents and other to ACM Arellano and Chief Manley. ACM Arellano and Chief

Manley then took a 45 minute break. Dusterhoft was asked to come back in the room at City Hall

and was advised he would not be demoted after all.

The initial aftermath of these statements

4.14 Despite this, no investigation was ever started regarding all the criminal and policy violations 

Dusterhoft brought up towards Chief Manley and ACM Arellano. In short they covered all of them

up. It was not until Dusterhoft’s years later arbitration when these whistleblower complaints were

finally brought to the public’s attention. As a result of what was ultimately revealed in Dusterhoft’s

arbitration process the Austin Police Association went directly to City Manager Spencer Cronk and

Page 7 of  27

Case 1:20-cv-01081   Document 1   Filed 10/28/20   Page 7 of 27



asked for an independent investigation. As stated above, this was years later after Dusterhoft brought

it to the Assistant City Managers attention who, along with Chief Manley, did nothing.  

4.15 As stated earlier, during the July 14, 2017 meeting in which Dusterhoft first brought all of

this to light to ACM Arrellano, he was asked to leave the room so Chief Manley and ACM Arrellano

could discuss in private. Forty five minutes later Dusterhoft was called back in to the office and told

he was not going to be demoted and the matter was done. Then three days after that on July 17, 2017

Dusterhoft was informed by Chief Brian Manley that he had changed his mind and had demoted him

anyway to Commander as of July 30, 2017. Dusterhoft does not know if ACM Arellano was

involved in that decision. 

4.16 However the ultimate message sent to Dusterhoft and in fact the entire Austin police 

department was crystal clear, if you blow the whistle at APD with respect to officer wrongdoing

under Chief Manley you will be punished. If you go along with whatever he wants you to do, you

are promoted.

Plaintiff Jason Dusterhoft’s Background

4.17 Plaintiff Jason Dusterhoft was born in Iowa, City, IA in 1970 and lived in a small town 

outside of Iowa City. In 1988 he chose to enter service to his country by enlisting in the United States

Air Force as a Security Specialist, serving almost four years in several theaters while Desert Storm

was ongoing. He was promoted to Senior Airman six months before the average date due to high

performance in his MOS (Military Operation Speciality).  

4.18 While enrolled in college his last year of the Air Force he was granted a leave of absence of 

two months to be able to enroll in the next semester back in Iowa.  Using the GI bill and taking a full

load of courses, he obtained his associates degree quickly and moved on to Western Illinois
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University in Macomb, Il.  As he did in Iowa, he enrolled in 15 hours a semester to finish his degree

in a timely fashion obtaining a 3.8 GPA and moved to his passion, law enforcement.  

4.19 He was the first and only person from his family to graduate college and move out of Iowa, 

which was a great accomplishment and a difficult personal decision to move away.  

4.20 After completing an internship with the Austin Police Department he was successful in being

chosen for the next academy.   He worked in the North East patrol division and enjoyed the diversity

of the calling of a police officer.  Transferring later to the Downtown Area Command he worked on

bikes interacting in a different role, public ambassador and peace keeper with patrons of 6th Street. 

4.21 Transferring into the District Representative role in the downtown area again presented a 

different facet of his role as a servant to the City of Austin.  He was now given the opportunity to

work on issues to solve them, not just patch things up and rush off to the next emergency call.  He

found this to be extremely rewarding, through problem solving and thinking outside the box to

problem solve long-term solutions to reduce police repeatedly going to the same location over the

same issue.  

4.22 After being promoted to Detective he dealt mainly with aggravated assaults and assaults,

which  increased his focus on attention to detail and ability to interact with suspects and victims. 

A subsequent promotion to Sergeant allowed him his first opportunity at being a supervisor.  He was

a Supervisor on patrol.  Later he was chosen to be the family violence Supervisor where he could

be an advocate for family violence victims and became deeply involved in protecting the most

vulnerable.  This assignment showed him how to truly understand the impact and devastation of

family violence and continued to stick with him during his career.  Later on as Assistant Chief he
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supervised the Victim Services unit and was a strong advocate for their role in assisting the

department to help this critical unit in the Austin community.

4.23 After being promoted to Lieutenant he then went back to Central East Austin to supervise 

several patrol shifts.  Focusing on the morale of the officers and engaging with the community and

businesses improved his skills in leadership and public speaking.  He transferred to the Austin Police

Academy where he was placed in the role over Police continuing education.  During his time at the

Academy he was able to transform the Detective and Sergeant school to more of an active training

style instead of solely classroom based.  He was asked to create a Leadership School for Lieutenants

and Commanders as there was no training given when promoting which made it hard to set up the

promoted Lieutenant or Commander for success, much less accountability.  He created the Command

Leadership College which is still being taught to this day.  He worked with president George Bush’s

ex press secretary on teaching speaking skills, various media for instruction on how to give

interviews, University of Texas to instruct on writing skills and project management skills, finance

taught a day long course on budgets and how to use them and how to counsel, document and handle

issues with subordinates.

4.24 Jason Dusterhoft was then promoted to Commander. He was mentored by Chief Art 

Acevedo who opened his mind to different avenues of leading and following.  He was assigned

to the Highway Enforcement Command that was known for issues with leadership in the ranks of

Sergeant and Lieutenants who had been in the command for some over 15 years.  There was no

mission when he arrived and there was infighting with Supervisors and officers.  Throughout the
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next year he was able to get all 140 staff members on the same page, reduce traffic fatalities,

focus on where the unit could make the largest impact and bring morale and focus to the division.

4.25 Transferring to the Downtown area Command, he was allowed a great deal of autonomy by

Chief Acevedo to reduce the highest level of violent crime ever experienced in the downtown area

and bring it to the lowest recorded violent crime since records were kept within one year. 

4.26 Jason Dusterhoft has called Austin home for over 25 years and has seen the incredible growth

and challenges with that growth.  When he took over the downtown area command as a Commander

for the Austin Police Department, the command was at its highest recorded history of violent crime,

morale was dismal, residents felt they were not given the appropriate service, businesses either felt

ignored or specifically targeted and the homeless advocates and service providers felt like the Austin

Police Department was against them not working for them.  He started his first few weeks by

listening to community groups, officers, supervisors, the Downtown Alliance, homelessness

advocates, homeless shelters, Business associations, bar owners and anyone that would talk to him

about what they felt the issues were with the downtown area.  He then met with key leaders of each

of these and came out with a phased plan of what to focus on first, second and third.  It was

important that they didn’t spread the limited resources of the Austin Police Department too thin so

each problem needed to be focused on for those three areas until a threshold of compliance and

success was met.  Having someone finally listening to the downtown areas issues and concerns led

to many personal partnerships that greatly helped improving the downtown issues.  Jason Dusterhoft

is proud to say that with all these critical relationships, the downtown area was at its lowest violent

crime since records were kept.  
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4.27 This was not done by himself alone but by personal relationships, holding people 

accountable, being passionate about the issue, thinking outside the box and most importantly making

hard decisions that would include removing some officers and supervisors that failed to accept the

new mission.  It is critical that while you must build up officers and supervisors you must also hold

them accountable when necessary.  It was crucial to set realistic expectations and timelines with all

stakeholders within the community in the downtown area.  This was updated every two weeks at

group meetings to ensure APD gave their status to include what would occur in the next two weeks. 

This also allowed constant feedback from the community each meeting to find successes or concerns. 

Jason Dusterhoft found that leadership by walking around and talking with anyone who would

engage was extremely successful as in most businesses, community members, community

associations, homeless advocates and officers had never seen a Command or Assistant Chief being

that visible and willing to listen.  He found that staying out in the area command until 4am at times

showed that he was invested in the success of the plan he instituted.  This also allowed him to see

first hand what the issues were at the highest points of violent crime. 

4.28 Jason Dusterhoft then served as the Assistant Chief of the Austin Police Department.  The 

department, which employs over 2,000 law enforcement and civilian support personnel, serves the

11th largest city in the United States with a population of almost 1,000,000 citizens.  Serving on the

executive staff, Dusterhoft played a leading role in the success of the department, which can claim

Austin as one if the safest major cities in the United States in regards to violent crime.

4.29 Being promoted to Assistant Chief of the 11th largest city by Chief Acevedo was the

highlight of Plaintiff’s professional life and inspired him to work even harder for the City of Austin. 

This opportunity gave him a strong impact on how he could give back to a city that had entrusted
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him  with this amazing duty to improve policing and truly engage the community at the highest level. 

Throughout Dusterhoft’s time as an Assistant Chief he was an advocate for smart policing, cutting

the fat and focusing on true problem areas in the community and the department.  Dusterhoft was

given the responsibility of leading the communications center where he improved morale and was

very visible which helped facilitate personal relationships.  Leading the SWAT unit, Air Unit,

Downtown area command, Forensics lab, Fleet and building facilities, mounted unit, PIO and several

Patrol areas allowed Dusterhoft to be a servant leader to the community and the dedicated officers

of the Austin Police Department.  Dusterhoft  never felt this was work, it was his passion and truly

a place where he felt he made a difference. Dusterhoft was chosen to attend the FBI National

Academy which is an intensive 3 month leadership program from police leaders around the world.

Dusterhoft was also chosen to attend the Senior Management Institute for police leaders at Harvard.

While playing an integral role in the executive leadership team at APD, Dusterhoft also obtained his

Masters Degree from Texas State University and Certified Public Managers program at Texas State. 

Chief Manley retaliates against Dusterhoft for blowing the whistle on him

4.30 In 2019 Chief Manley was finally given the opportunity to punish Jason Dusterhoft further 

for blowing the whistle on him to the City. In August, 2019 Jason Dusterhoft broke up with his

girlfriend and within minutes she proceeded to make up numerous lies about him, including that he

was physically assaulting her. She called the police on him who subsequently began to investigate

these allegations. The preceding criminal and internal investigation was pushed forward at an

unprecedented speed, obtaining a search warrant for Dusterhoft’s phone within 24 hours even though

his ex girlfriend had already been shown to have lied as her text history with Dusterhoft clearly

showed.  The ex girlfriend emailed within hours advising she did not want to cooperate or move
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forward with the allegations.  Sensing an opportunity, Chief Manley personally intervened,

disregarded her request and personally sent officers back to the scene to force a statement from the

ex girlfriend.  This overly forceful action by Chief Manley led to the ex girlfriend refusing to sign

an affidavit from Internal Affairs or the Criminal Investigation.  This force by Chief Manley also led

to the roommate recanting her statement days after giving a statement to the criminal unit and

Internal Affairs.

4.31 Dusterhoft’s ex-girlfriend eventually was found by both Internal Affairs and the Special 

Investigation Unit to clearly have made a false report to a police officer.  This was confirmed by the

City Attorney during the later arbitration who advised the ex-girlfriend lied to Internal Affairs and

lied even more to the Special Investigations Unit.  This would be the second time the ex-girlfriend

had lied to a police officer, she had previously been convicted of False Report to a Police Officer in

another case. The criminal investigation into Dusterhoft was subsequently declined for prosecution

by the District Attorney’s office. 

4.32 Chief Manley however, in his attempt to finally get rid of Jason Dusterhoft, wrote a scathing 

and salacious disciplinary memorandum in December, 2019 which included all of the false

allegations that Chief Manley, along with Gay and Newsom, knew were false and had been

discredited, basically painting Dusterhoft as some sort of serial abuser of women. He met with Jason

Dusterhoft and threatened to make all of these false allegations public, which Chief Manley

personally knew were false, and to seek to have Jason Dusterhoft terminated from his employment

at APD and ruining his reputation.
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The December 20, 2019 meeting between Dusterhoft and Chief Manley 

4.33 On December 20, 2019 during a meeting with Chief Manley and Dusterhoft, Chief Manley

asked Dusterhoft if he would instead retire. Both Manley and Dusterhoft knew that the salacious and

false memorandum Manley had written would not be made public if he did. After Dusterhoft refused

to retire, Chief Manley terminated his employment, published the defamatory and untrue report,

ruined his reputation and career, and brought further discredit to the department for no good reason

other than he wanted to retaliate against Dusterhoft for having previously brought problems within

the department to his attention and to the attention of ACM Arellano.

4.34 Dusterhoft subsequently filed a grievance due to the suspension and termination of his 

employment and an arbitration was set to take place.

Dusterhoft’s arbitration

4.35       Meanwhile, due to numerous complaints made against the Austin Police Department by 

Dusterhoft in his arbitration including allegations of racial discrimination in the department, a law

firm called Tatum Law Group was hired by the City to investigate the allegations.

4.36  Tatum Law (taken directly from Tatum report) was able to establish through the interviews 

with executive floor staff, sworn or unsworn , that on or about September 24, 2019, Assistant Police

Chief Newsom was on standby pursuant to a subpoena by Former Commander Dusterhoft, to testify

at his arbitration hearing.  AC Newsom told Chief Manley that he was concerned about his text

history becoming public at the arbitration, so much so that AC Newsom stated to Chief Manley if

the texts became public he would leave the Department.  There was no discussion regarding the

nature of the text messages.  Chief Manley did not ask about the text messages.  Chief Manley
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advised AC Newsom to speak to the Law Department if he had concerns about his testimony.  AC

Newsom was not called to testify during Dusterhoft’s arbitration hearing.

4.37 Former Assistant Chief Justin Newsom was Dusterhoft’s supervisor and the Chief of 

Staff Troy Gay was next in Dusterhoft’s chain of command. Both Newsom and Gay had been

regularly briefed several times a month about the investigation into Dusterhoft. Each had input and

direction on how the investigation was handled and each had input into the final decision to

indefinitely suspend Dusterhoft after he refused to retire. In addition based on information and belief,

Chief of Staff Gay, who is best friends with Chief Manley, was aware of Dusterhoft’s previous

complaints. Although Dusterhoft does not know if AC Newsom was aware of Dusterhoft’s previous

complaints, Dusterhoft believes that Newsom believed that Dusterhoft had made the original

whistleblower complaint accusing him of making racists statements as more fully discussed below.

All three individuals retaliated against Dusterhoft because of the previous statements he had made

or they believed he had made. 

4.38 Both Newsom and Gay had been issued subpoenas to testify at Dusterhoft’s arbitration. Each 

of them was concerned that Dusterhoft had information that could end their career at APD.

4.39 On September 24th-27, 2019 the first portion of the Arbitration regarding Dusterhoft was 

held. On October 7th, 2019, a former Austin Police Officer filed an anonymous complaint about the

racism of AC Newsom.

4.40 On October 22- 24, 2019, the second portion of Dusterhoft’s Arbitration was held.  

4.41 At the time the second arbitration was held and based on what AC Newsom was telling him 

about the text messages and his reluctance to testify in Dusterhoft’s arbitration hearing, based on

information and belief, both Chief Manley and AC Newsom erroneously believed that it was
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Dusterhoft himself who had first made the anonymous discrimination complaint regarding racism

by AC Newsom. This is why AC Newsom told Chief Manley that if the texts come up during the

arbitration he would retire.

4.42 After both Newsom and Gay were told they would not testify at Dusterhoft’s arbitration, they 

were both seen giving each other “high fives” and celebrating on the executive floor of police

headquarters. 

4.43 On October 30, 2019, two complaints were filed anonymously through the Office of Police 

Oversight (OPO) regarding racism.  One was an anonymous complaint made by Dusterhoft. On that

day Dusterhoft sent an email filing the anonymous complaint Re Subject: AC Newsom Complaint.

4.44 On October 30, 2019 Assistant Chief Newsom was allowed to retire honorably. This was 

immediately after Dusterhoft had filed his anonymous complaint regarding the racism of AC

Newsom. AC Newsom was allowed to retire with full benefits within hours. 

The text messages

4.45 During the arbitration process, Dusterhoft had subpoenas issued to Chief Manley, Chief of 

Staff Troy Gay, Assistant Chief Joseph Chacon, and Assistant Chief Justin Newsom for their text

messages, including all text messages that related to himself. These were all lawfully served. 

Despite this fact, and in clear violation of the law and policy, all of these witnesses refused to comply

with the subpoenas. During the arbitration process Dusterhoft learned that one of the reasons they

all refused to comply was due to the racist text messages that would have been found on AC

Newsom’s cell phone, along with potentially other embarrassing text messages.
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4.46 As an Assistant Chief for over three years, Dusterhoft has knowledge that it was common 

practice among the people involved to send group text threads about high profile criminal or policy

violations incidents. Dusterhoft himself was asked through an open records request during Occupy

Austin to produce pictures and messages about the protest. He complied with these open records

requests even though it was not a subpoena.

4.47 The subpoenas issued to Chief Manley, Chief of Staff Troy Gay, Assistant Chief Joseph 

Chacon, and Assistant Chief Justin Newsom for their text messages during Dusterhoft’s arbitration

process were to assist in his arbitration over his wrongful termination. Because of the damning

information likely contained on their text messages, including the racist comments of AC Newsom,

all of them refused to comply with lawfully issued subpoenas in clear violation of the law.  Newsom

and Gay had all been involved in the decision making with respect to how to handle Dusterhoft’s

termination. When they refused to comply with lawfully issued subpoenas, they clearly intended to

further hurt Dusterhoft’s case in front of the arbitrator. This was further retaliation.  

4.48 To this very day the subpoenas have not been complied with. Dusterhoft has asked the City 

to force them to comply but all of these requests have to date been ignored. The City could obtain

the text messages if they wanted to, they simply do not want to. 

Dusterhoft’s complaint regarding discrimination

4.49. In his anonymous whistleblower complaint, Dusterhoft advised the City of all of the 

following: that he had been advised allegedly that AC Newsom, on a continuous basis for at least

the last decade, had used the word “n_gger” to describe African Americans.  He had been advised

that AC Newsom went to Chief Manley explaining that someone may have possession of text

exchanges where he was using “n_gger” in the conversation and that they might come out in
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Dusterhoft’s arbitration hearing.  Chief Manley asked if it was possible that someone did in fact have

screenshots of these conservation and AC Newsom said yes.

4.50 Allegedly everyone on the executive floor (to include officers, Assistant Chiefs, Chief of 

Staff and administrative staff) knew about this conversation between Chief Manley and AC

Newsom.  All assistant Chiefs were made aware of AC Newsom using the extremely derogatory term

“n_gger” and failed to report it for investigation or review.

4.51 Specifically while advising President Obama had landed in Austin, AC Newsom stated 

“Negro one down.” When describing councilwoman Ora Houston, AC Newsom stated “she is a

dumb n_gger but a nice lady.”

4.52 When talking about Chief Dixon, AC Newsom stated “Frank is a n_gger but he is our 

n_gger.”

4.53 During Special Response Team deployment, AC Newsom called Officer LaMarcus Wells 

and Officer Kheston Campbell “stupid fucking n_ggers.”  This was done in front of other SRT

personnel and SRT supervisors.

4.54 Dusterhoft asked that all of these allegations be investigated and had submitted a complaint 

to the office of police oversight. Dusterhoft submitted this complaint anonymously due to fear that

he would be further retaliated against by Chief Manley and other members of the City of Austin.

Chief Manley found out about the original complaint by another Austin police offer and either

erroneously thought it was originally Dusterhoft or strongly suspected it was him. This caused him

to both testify against Dusterhoft at his arbitration hearing and to continue to maintain that

Dusterhoft was guilty of numerous false allegations even though he had never been charged with
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anything and the complaints made against him were found to be totally false and Chief Manley knew

it. 

4.55 Dusterhoft believes that by Chief Gay, Chief Manley and the City legal department knowing 

about the existence of the text messages, that they were all complicit in covering up the complaints. 

By Manley and Gay allowing Newsom’s request to retire and receive all his sick leave back knowing

about two specific racist complaints, this showed a direct intervention to not start an investigation

into Newsom’s behavior.  Newsom was allowed to retire in good standing despite two known racism

complaints filed against him. If Newsom had not been allowed the sick leave sell back they would

have been able to obtain his phone through an administrative order and thereby would have found

the racist text or behavior on his phone. Instead they all buried it. 

4.56 It was widely known that personal scores and grudges were committed by Chief Manley and 

Chief Gay which created a fear for anyone to report misconduct.  Dusterhoft had attempted to notify

Chief Manley and Chief Gay of criminal conduct listed in his reply to Lisa Tatum during her

investigation but was ignored by each of them as well as by Assistant City Manager Rey Arrellano. 

Survey of Austin police officers and the fear of retaliation at APD

4.57  Retaliation is so widespread at APD it constitutes a de facto City policy. After the Tatum

Investigation was completed, the Austin Police Association afterwards did a survey of 1755 Police

Officers which showed the following about Chief Manley:

4.58 The Tatum Law Report showed Chief Manley failed to open an investigation into Chief 

Newsom’s alleged conduct in a timely manner.  Typically, if a supervisor had done the same thing,

they would face discipline up to and including an indefinite suspension.  95% of the 1755 officers

of APD surveyed either agreed or strongly agreed with this statement.
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4.59 If another officer behaved as Chief Newsom is alleged to have behaved, they would have 

been allowed to leave the department without facing any penalty 93% of the 1755 officers of APD

surveyed either disagreed or strongly disagreed with this statement.  

4.60 Officers being investigated in High Profile Incidents to include Use of Force Investigations 

are treated fairly throughout the process.  86% of the 1755 officers of APD surveyed either disagreed

or strongly disagreed with this statement.

4.61 Chief Manley is open and honest in his dealings with subordinates.  70% of the 1755 officers 

APD surveyed either disagreed or strongly disagreed with this statement.

4.62 Chief Manley utilizes retaliation as a tool to manage the Department.  56% of the 1755 

officers of APD surveyed either agreed or strongly agreed with this statement.

4.63 Quoting from an article in the Austin Chronicle: “According to Tatum’s report, many 

members of APD’s executive staff were frustrated by the fact that Newsom was afforded the

opportunity to retire with benefits, after Manley and other Assistant Chiefs knew about Newsom’s

problematic texts for over a month, with little effort made to learn more about that text history.  “The

feeling of betrayal and an abuse of the system were quite prevalent” among some in that leadership,

the report says. (The investigators interviewed more than 60 sworn and civilian employees who’d

worked on APD’s “fifth floor” executive team since Manley became acting police chief in 2018; in

the report, Tatum says “20% of those interviewed – so, a dozen – expressed such frustrations.) 

“Tatum’s entire report highlights the difficulty she had tracking down information due to

mismanagement of the records, fear of retaliation from personnel, and what she described as “quiet

resistance” from some interview subjects, in the form of “evasiveness, misdirection and deflection.”
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“More troubling is the general lack of faith expressed to Tatum that Council, APD leaders, or the

City Manager’s office would actually do anything to change the culture within the department.  The

report describes as a “consistent subject of concern” the “extremely low degree of expectations,

based upon past experience, that this independent investigation, or any investigation into the

Department, will result in a substantive report, in the provision of any details learned or discovered

or in disclosure of the truth.”

Complaints continue to be covered up

4.64 Dusterhoft’s anonymous complaint that was made to the office of police monitor 

and a separate complaint made in October showed that Chief Manley and Chief Gay were

intentionally covering up the complaint about racism.  It was expected that with this type of serious

complaint an internal affairs investigation would be submitted immediately and without delay and

the subject of the investigation would be given notice of the complaint and the initiation of an

investigation.  This complaint to start the investigation did not occur immediately on either

complaint of racism against Justin Newsom.  This also prevented internal affairs from seizing Justin

Newsom’s phone after receiving the first complaint and reviewing text messages for this type of

behavior. Chief Manley's hand picked Assistant Chief was treated the exact opposite of Dusterhoft

when a known to be false complaint was made against Dusterhoft.  Weeks went by after a complaint

was made that Assistant Chief Newsom was a racist. Yet knowing Dusterhoft’s ex girlfriend was

lying, a search warrant was obtained and served in less than 24 hours even though the city already

obtained the text exchanges between them through the ex girl friend that showed she was not telling

the truth.  
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4.65 In a continuing effort to cover up for Chief Manley and city legal, several criminal 

complaints made through the office of police oversight made by Dusterhoft have been ignored.

Dusterhoft has made several criminal complaints through the office of police oversight which have

even made it up to the City manager and which have been covered up with no investigation.  In no

other circumstance would a criminal allegation against a Police Officer or City Employee be

completely ignored.

4.66 What all of the above makes clear is that the City of Austin’s police department is getting 

worse under Chief Manley and that Dusterhoft was one of the many victims of the systematic policy

designed to punish whisteblowers, punish officers who exercise their First Amendment rights to

bring to light the problems in the department, hide the truth, and protect officers that are friends with

Chief Manley even if they commit crimes, at the expense of all of the rest of the many, many good

officers in the department, including Dusterhoft, as well as the public. This system must end.

V.

CAUSES OF ACTION

5.1 The allegations contained in Paragraphs 1.1 through 1.2 and 4.1 through 4.66 are hereby

incorporated by reference for all counts and causes of action.

First Amendment Retaliation

5.2 COA is a public entity, meaning Plaintiff was a public employee until the time of his

termination. Defendant Manley was the Austin Police Department Chief of Police at the time of

Plaintiff’s termination. Plaintiff is suing Chief Manley in his individual capacity and official capacity

as Chief of Police of the Austin Police Department at the time of Plaintiff’s termination of

employment. Defendant Newsom and Gay were the Assistant Chief of Police and Chief of Staff at
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the time of Plaintiff’s termination and were involved and influenced the decision. They are both

being sued in their individual and official capacity.

5.3 Defendants retaliated against Plaintiff for exercising his first amendment right of free speech. 

The Fourteenth Amendment prevents entities such as the City of Austin from violating the First

Amendment rights of its citizens and employees.

5.4    The speech by Plaintiff made the basis of Defendants’ retaliation was a matter of public

concern. 

5.5     The speech made the basis of Defendants’ retaliation was made by Plaintiff as a private citizen

and not pursuant to his official duties as an employee of APD. 

5.6     As a result of Plaintiff’s protected speech, Defendants took an adverse employment action

against Plaintiff, specifically, terminating his employment and continuing to pursue his termination

throughout the arbitration process.  A reasonable employee would have found such termination

materially adverse, as the risk of termination would have dissuaded a reasonable worker from

engaging in protected speech such as Plaintiff’s.  

5.7      Plaintiff’s speech was a substantial or motivating factor for the adverse employment action. 

Had Plaintiff not exercised his First Amendment rights, Defendants would not have terminated

Plaintiff.

5.8 A municipal policy may be officially promulgated by the governing body, by an official to

which policy-making authority has been properly delegated, or by officials or employees of the

municipality through a “persistent, widespread practice” that is “so common and well settled as to

constitute a custom that fairly represents municipal policy.” Webster v. City of Houston, 735 F.2d

838, 841 (5th Cir. 1984). The City of Austin has had and continues to have a persistent, widespread
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practice of mistreating and retaliating against whistleblowers, persons who exercise their first

amendment rights and others who complain about misdeeds committed by the City and its

employees, constituting a de facto policy of retaliation.

VI.

DAMAGES

6.1 Plaintiff seeks monetary and retrospective damages against Defendants. As a result of

Defendants’ unlawful conduct, Plaintiff has suffered economic and actual damages, including past

and future lost income, back wages or back pay, interest on back pay and front pay, future wages or

front pay, employment benefits in the past and future, lost earnings in the past and future, and all lost

benefits under the contract or employment relationship.

VII.

COMPENSATORY DAMAGES

7.1 Plaintiff additionally brings suit for compensatory damages, including emotional pain and

suffering, inconvenience, mental anguish, loss of enjoyment of life, injury to professional standing,

injury to character and reputation, injury to credit standing, job search expenses, lost earning capacity

in the past and future, and other pecuniary and non-pecuniary losses.

VIII.

ATTORNEYS’ FEES AND INJUNCTIVE RELIEF

8.1 Pursuant to the Civil Rights Attorney’s Fee Award Act, 42 U.S.C. §1988, a prevailing party 

in a Section 1983 case is entitled to recovery of attorneys’ fees. 
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8.2 Plaintiff seeks all reasonable expert fees and attorneys' fees in this case from Defendants in 

their individual and official capacities, including preparation and trial of this lawsuit, post-trial, pre-

appeal work, any appeal to the United States Court of Appeals, making or responding to an

application for writ of certiorari to the United States Supreme Court, an appeal to the United States

Supreme Court if a writ of certiorari is granted, and post-judgment discovery and collection in the

event execution on the judgment is necessary. 

8.3 Plaintiff seeks injunctive relief against Defendants in their individual and official capacities, 

including but not limited to reinstatement and a prospective injunction barring further retaliation by

Defendants for individuals exercising their First Amendment rights. 

IX.

JURY DEMAND

9.1 Plaintiff demands a trial by jury of all the issues and facts in this case.

PRAYER FOR RELIEF

 WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that Defendants be cited to

appear and answer herein, and, upon final trial, have Judgment against Defendants as follows:

1. Judgment against Defendants for all damages alleged in this petition;

2. Alternatively, reinstatement in his former position;

3. Interest before and after judgment at the highest rate provided by law, until paid;

4. Costs of suit;

5. Reasonable and necessary attorneys’ fees and expert witness fees;

6. Punitive damages from the individual Defendants as allowed by law;

7. Declaratory and injunctive relief, including reinstatement; and
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8. Such other and further relief to which Plaintiff may be justly entitled.

Respectfully submitted,

THE MELTON LAW FIRM, P.L.L.C.
925 South Capital of Texas Highway, Suite B225
Austin, Texas 78746
(512) 330-0017 Telephone
(512) 330-0067 Facsimile

/s/ John F. Melton                              
John F. Melton
jmelton@jfmeltonlaw.com
State Bar No. 24013155
ATTORNEYS FOR PLAINTIFF
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