
NO. __________ 

IN THE SUPREME COURT OF TEXAS 

IN RE RODNEY REED, 

Relator. 

Original Mandamus Proceeding from the 21st District Court 
of Bastrop County, Texas 

Cause No. 8701 

PETITION FOR WRIT OF MANDAMUS 

LEVATINO PACE PLLC 
Andrew F. MacRae 
State Bar No. 00784510 
1101 S. Capital of Texas Highway 
Building K, Suite 125 
Austin, Texas 78746 
512.637.8565 telephone 
512.637.1583 facsimile 

BAKER BOTTS L.L.P. 
Scott D. Powers 
State Bar No. 24027746 
Delaney J. McMullan 
State Bar No. 24106287 
98 San Jacinto Blvd., Suite 1500 
Austin, Texas 78701 
512.322.2500 telephone 
512.322.2501 facsimile 

ATTORNEYS FOR RELATOR RODNEY REED

ORAL ARGUMENT REQUESTED

FILED
20-0128
2/20/2020 10:27 AM
tex-41036309
SUPREME COURT OF TEXAS
BLAKE A. HAWTHORNE, CLERK



i 

IDENTITIES OF PARTIES AND COUNSEL 

Pursuant to Texas Rule of Appellate Procedure 52.3(a), the following 

is a complete list of all parties, and the names and addresses of all counsel: 

Relator: Rodney Reed

Counsel for Relator: Andrew F. MacRae
LEVATINO PACE PLLC 
1101 S. Capital of Texas Highway 
Building K, Suite 125 
Austin, Texas 78746 

Scott D. Powers 
Delaney J. McMullan 
BAKER BOTTS L.L.P. 
98 San Jacinto Blvd., Suite 1500 
Austin, Texas 78701 

Respondent: Honorable Olen Underwood, Presiding 
Judge of the Second Administrative 
Judicial Region 

Real Party in Interest: State of Texas

Counsel for Real Party in 
Interest: 

Matthew Ottoway  
Assistant Attorney General 
P.O. Box 12548 
Capitol Station  
Austin, Texas 78711 

Brian Goertz 
Bastrop County District Attorney 
804 Pecan Street 
Bastrop, Texas 78602 



ii 

TABLE OF CONTENTS 

Identities of Parties and Counsel ................................................................... i

Index of Authorities ..................................................................................... iv

Statement of the Case .................................................................................. vii

Statement of Jurisdiction ........................................................................... viii

Issue Presented ............................................................................................ ix

Introduction .................................................................................................. 1

Statement of Facts ......................................................................................... 3

Summary of Argument .................................................................................. 7

Argument ...................................................................................................... 9

I. This Court has jurisdiction to issue a writ of mandamus 
against a presiding judge who has made an improper 
judicial assignment. .................................................................... 9

A. The Government Code provides the Supreme Court 
with jurisdiction over issues related to judicial 
administration, including the assignment of visiting 
judges. ............................................................................... 9

B. This Court and the Court of Criminal Appeals 
consider the nature of the issue presented, not the 
underlying dispute, to determine whether the case is 
a “criminal law matter.” .................................................. 10

II. The Assignment Order was not authorized by chapter 74 of 
the Texas Government Code or the Rules of Judicial 
Administration. ........................................................................ 13

A. The Assignment Order contravenes chapter 74 of the 
Texas Government Code ................................................. 14

B. The Assignment Order similarly violates the Rules of 
Judicial Administration. ................................................. 16



iii 

C. The unauthorized assignment of a visiting judge 
violates Mr. Reed’s rights under the law. ......................... 17

III. The circumstances here justify the extraordinary remedy of 
mandamus relief. ...................................................................... 18

Prayer .......................................................................................................... 19

Rule 52.3(J) Certification ............................................................................ 21

Certificate of Compliance ............................................................................ 21

Certificate of Service .................................................................................... 22

Appendix ..................................................................................................... 23



iv 

INDEX OF AUTHORITIES 

 Page(s) 

CASES

Brady v. Maryland, 
373 U.S. 83 (1963) .................................................................................. vii 

Ex parte Thuesen, 
546 S.W.3d 145 (Tex. Crim. App. 2017) ...................................................19 

Harrell v. State, 
286 S.W.3d 315 (Tex. 2009) ............................................................... 11, 12 

Heckman v. Williamson Cty., 
369 S.W.3d 137 (Tex. 2012) .................................................... 10, 11, 12, 13 

In re Hettler, 
110 S.W.3d 152 (Tex. App.—Amarillo 2003, orig. proceeding) ............. viii 

In re Johnson, 
280 S.W.3d 866 (Tex. Crim. App. 2008) .................................... 10, 12, 13 

In re Keenan, 
501 S.W.3d 74 (Tex. 2016) (orig. proceeding) (per curiam) ....................19 

In re Reece, 
341 S.W.3d 360 (Tex. 2011) (orig. proceeding) ...................................... 18 

In re Rio Grande Valley Gas Co., 
8 S.W.3d 303 (Tex. 1999, orig. proceeding [mand. denied]) (Hecht, 
J., dissenting) ......................................................................................... 18 

In re Torres, 
130 S.W.3d 409 (Tex. App.—Corpus Christi–Edinburg 2004, orig. 
proceeding) ............................................................................................ viii 

Lanford v. Fourteenth Court of Appeals, 
847 S.W.2d 581 (Tex. Crim App. 1993) ........................................ 12, 13, 17 

State Bar of Texas v. Gomez, 
891 S.W.2d 243 (Tex. 1994) ...................................................................... 9 



v 

Tex. Democratic Exec. Comm. v. Rains, 
756 S.W.2d 306 (Tex. 1988) (orig. proceeding) ...................................... 11 

United States v. Pearson, 
203 F.3d 1243 (10th Cir. 2000) ..................................................... 8, 17, 18 

TEXAS CONSTITUTION

Tex. Const. art. V, § 3 ............................................................................. viii, 9 

Tex. Const. art. V, § 7 ................................................................................8, 13 

STATUTES AND RULES

Bastrop (Tex.) Dist. Cts. Loc. R. 3 ................................................................. 3 

Second Admin. J. Region of Tex. Regional R. of Admin. 7 .......................... 17 

Second Admin. J. Region of Tex. Regional R. of Admin. 9 .......................... 17 

Tex. Gov’t Code Chapter 74  .................................................................passim 

Tex. Gov’t Code § 24.002 ......................................................................... 8, 15 

Tex. Gov’t Code § 24.003 .............................................................................14 

Tex. Gov’t Code § 74.021 ...................................................................... viii, 10 

Tex. Gov't Code § 74.024 ......................................................................... 8, 10 

Tex. Gov’t Code § 74.047 .............................................................................. 15 

Tex. Gov’t Code § 74.052 .......................................................................... 8, 15 

Tex. Gov’t Code §§ 74.052-.062 ................................................................... 15 

Tex. Gov’t Code § 74.053 ........................................................................ 12, 13 

Tex. Gov’t Code §§ 74.054-.056 ...................................................................14 

Tex. Gov’t Code § 74.055 ............................................................................... 4 

Tex. Gov’t Code § 74.059 .............................................................................. 15 

Tex. Gov’t Code § 74.092 ..............................................................................14 



vi 

Tex. Gov’t Code § 75.001 ............................................................................... 4 

Tex. R. App. P. 52.3(e) ................................................................................ viii 

Tex. R. Civ. P. 330(e) ....................................................................................14 

Tex. R. Jud. Admin. 8 ........................................................................... 2, 8, 16 



vii 

STATEMENT OF THE CASE 

Nature of the 
underlying 
proceeding: 

Relator Rodney Reed was convicted and sentenced to 
death in the 21st District Court of Bastrop County on 
May 29, 1998.  State of Texas v. Reed, No. 8701 (21st 
Dist. Ct., Bastrop Cty., Tex.).  In November 2019, Mr. 
Reed filed an application for the writ of habeas corpus 
in the 21st District Court, raising claims (1) that the 
State suppressed exculpatory evidence in violation of 
Brady v. Maryland, 373 U.S. 83 (1963); (2) that the 
State presented false testimony in violation of due 
process; (3) that Mr. Reed’s trial counsel were 
ineffective; and (4) that he is actually innocent.  App. 
O (Application for Writ of Habeas Corpus, Ex parte 
Reed, No. WR-50,961-10 (Tex. Crim. App. Nov. 12, 
2019)).  The Texas Court of Criminal Appeals 
remanded all but Mr. Reed’s ineffective assistance 
claim for further development.  App. P, at 3-4 (Order, 
Ex parte Reed, No. WR-50,961-10 (Tex. Crim. App. 
Nov. 15, 2019)).  The 21st District Court will 
adjudicate the merits of Mr. Reed’s claims for relief 
in a two-week hearing in which the presiding judge 
will act as a fact-finder.  

Respondent: Hon. Olen Underwood, Presiding Judge of the 
Second Administrative Judicial Region which 
includes Bastrop county.  

Respondent’s 
action from which 
Relator seeks 
relief: 

Mr. Reed seeks relief from Judge Underwood’s 
assignment of the Honorable J.D. Langley, senior 
judge of the 85th Judicial District of Brazos County to 
Mr. Reed’s case, which purportedly deprived 
Honorable Carson Campbell, the duly-elected judge 
of the 21st District Court of authority over the case.  
App. A; R.001 (Assignment Order #29880) 
(“Assignment Order”).   



viii 

STATEMENT OF JURISDICTION 

This Court has the constitutional authority to issue writs of mandamus 

as “necessary to enforce its jurisdiction.”  Tex. Const. art. V, § 3.  Correcting 

an unauthorized judicial assignment by a presiding judge of one of the State’s 

nine administrative regions is within this Court’s jurisdiction, as the 

Legislature charges the Supreme Court with “supervisory and administrative 

control over the judicial branch,” Tex. Gov’t Code § 74.021.  This Court also 

exercises final judicial power in all civil matters, including the enforcement 

of the Texas and United States Constitutions.  Tex. Const. art. V, § 3.  

Because the courts of appeals lack jurisdiction to issue a writ of 

mandamus to a presiding judge of an administrative region, see In re Torres, 

130 S.W.3d 409, 414 (Tex. App.—Corpus Christi–Edinburg 2004, orig. 

proceeding) (concluding the courts of appeals lack jurisdiction to consider a 

petition for writ of mandamus against a judge in his capacity as regional 

presiding judge); In re Hettler, 110 S.W.3d 152, 155 (Tex. App.—Amarillo 

2003, orig. proceeding) (same), Relator petitions directly to the Supreme 

Court without first petitioning the court of appeals.  Tex. R. App. P. 52.3(e).  
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ISSUE PRESENTED 

Did Presiding Judge Olen Underwood have authority to assign a 

visiting judge to preside over Relator Rodney Reed’s case in the 21st District 

Court of Bastrop County where none of the statutory grounds for 

appointment of a visiting judge were present and the regularly-elected judge 

of the 21st District Court, who had never been recused or disqualified, was 

exercising his jurisdiction and authority over the case?  
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INTRODUCTION 

Relator Rodney Reed was convicted and sentenced to death in the 21st 

District Court on May 29, 1998.  State of Texas v. Reed, No. 8701 (21st Dist. 

Ct., Bastrop Cty., Tex.).1  New evidence establishes that the proceedings by 

which Mr. Reed was convicted lacked integrity and that Mr. Reed is in fact 

innocent.2  This mandamus petition, however, does not concern the merits 

of Mr. Reed’s conviction or habeas petition.  The limited issue presented is 

whether a regional presiding judge may assign a case to a visiting judge 

absent any statutorily-defined event giving rise to that authority.   

Mr. Reed is entitled to mandamus relief because the regional presiding 

judge for the Second Administrative Judicial Region, the Honorable Olen 

Underwood, lacked authority to assign a visiting judge to preside over Mr. 

Reed’s habeas application in district court.  The locally-elected judge of the 

21st District Court, the Honorable Carson Campbell, had authority to preside 

over Mr. Reed’s habeas application—and had acted by setting a hearing on 

1 Except where indicated otherwise, all citations are to State of Texas v. Reed, 
No. 8701 (21st Dist. Ct, Bastrop Cty., Tex.).  

2  In November 2019, Mr. Reed raised claims in an application for writ of 
habeas corpus (1) that the State suppressed exculpatory evidence; (2) that the State 
presented false testimony in violation of due process; (3) that Mr. Reed’s trial 
counsel was ineffective; and (4) that he is actually innocent.  App. O.  The CCA 
remanded all but Mr. Reed’s ineffective assistance claim for further development.  
App. P, at 3-4. 
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pending matters in Mr. Reed’s case—until the State objected to his exercise 

of authority and Judge Underwood assigned the Honorable J.D. Langley, 

senior judge of the 85th Judicial District of Brazos County to the case.  App. 

A; R.001.  Because the Assignment Order was not authorized by chapter 74 

of the Texas Government Code and violated Rule 8 of the Rules of Judicial 

Administration promulgated by this Court, Mr. Reed moved Judge 

Underwood on November 25, 2019, to withdraw the Assignment Order.  App. 

Q; R. R.003-018 (Motion to Withdraw Assignment Order) (“Motion to 

Withdraw”).  Judge Underwood has not ruled on the Motion to Withdraw, 

but Judge Langley has stated that he intends to go forward with the 

proceedings unless directed to do otherwise and has set the case for hearing 

beginning September 14, 2020.  App. U, at 12:3-7 (Transcript of Hearing on 

Motion to Stay (Jan. 24, 2020));  App. X (Notice of Hearing, Feb. 7, 2020)).  

Judge Campbell, having his authority purportedly revoked, has taken no 

further action in Mr. Reed’s case.    

Resolution of the threshold issue of judicial authority is necessary to 

avoid the cost and inefficiency—including the delay in the adjudication of Mr. 

Reed’s actual innocence claims—that would result from proceeding with an 

ultimately void two-week hearing.  Because Judge Underwood has failed to 

grant the Motion to Withdraw, Mr. Reed asks this Court to issue a 
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conditional writ of mandamus directing Judge Underwood to withdraw the 

Assignment Order, thereby allowing Judge Campbell to preside over Mr. 

Reed’s case.   

STATEMENT OF FACTS 

The capital murder charge that led to Mr. Reed’s conviction was filed 

and tried in the 21st District Court.  Sitting pursuant to a bench exchange, 

the Honorable Harold Towslee (then the elected 335th District Judge) 

presided over the trial.  The procedural history relevant to this Petition 

begins in 2014, when the Bastrop County District Attorney directed a motion 

to schedule Mr. Reed’s execution to the Honorable Reva Towslee-Corbett—

Judge Towslee’s daughter and successor as the 335th District Court Judge.  

Like her father, Judge Towslee-Corbett presided over the matter in the 21st 

District Court pursuant to bench exchange.  See Bastrop (Tex.) Dist. Cts. Loc. 

R. 3.  Mr. Reed moved to recuse Judge Towslee-Corbett based on her familial 

relationship with the original trial judge and the appearance of bias relating 

to her handling of Anthony Graves’s actual innocence claim arising out of a 

capital murder conviction also presided over by her father.  App. E (Motion 

to Recuse Judge Reva Towslee-Corbett (Apr. 8, 2014)).   

Judge Towslee-Corbett then voluntarily recused herself,  App. F (Order 

of Voluntary Recusal (May 23, 2014)), at which point the Presiding Judge 
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assigned Judge Doug Shaver, a senior judge qualified under sections 74.055 

and 75.001 of the Texas Government Code, to “the 21st Judicial District 

Court.”  App. G (Assignment #25737 (May 28, 2014)).  Judge Shaver 

ultimately signed an order dated July 24, 2019, scheduling Mr. Reed’s 

execution, and thereafter resigned his eligibility to act as visiting judge in a 

letter to Chief Justice Hecht dated August 9, 2019.  App. H.  The Chief Justice 

accepted this resignation by letter dated August 19, 2019.  App. I. 

On October 4, 2019, Mr. Reed filed a Motion for Withdrawal of 

Execution Date in the district court.  On November 11, 2019, Mr. Reed filed 

a subsequent application for writ of habeas corpus in the 21st District Court. 

See App. O.  Because Judge Shaver was no longer an eligible visiting judge, 

see Tex. Gov’t Code § 74.055,  Judge Campbell issued a notice setting the 

Motion for Withdrawal of Execution Date for hearing on November 13, 2019.  

App. J (Notice of Hearing (Nov. 6, 2019)).   

The State responded to the notice of hearing by seeking a writ of 

prohibition in the Court of Criminal Appeals (the “CCA”) “asking the Court 

to issue a temporary order staying the occurrence of [the November 13 

hearing],” and “seek[ing] a writ of prohibition” barring Judge Campbell and 

Judge Shaver from considering and ruling on either of Mr. Reed’s requests 

for relief.  App. K, at 2 (Relator’s Motion for Temporary Relief, State of Texas 
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ex. rel. Goertz, No. WR-90,124-02 (Tex. Crim. App. Nov. 8, 2019)).  The State 

asserted that Judge Campbell lacked authority to act because Judge Shaver 

was assigned to Mr. Reed’s case and, additionally, that neither Judge Shaver 

nor Judge Campbell “ha[d] authority to act on Reed’s motions,” because Mr. 

Reed had not yet filed a habeas application that had been approved by the 

CCA.  Id. at 4.  On November 12, 2019, the CCA stayed the hearing, and 

requested responses from Judge Shaver and Judge Campbell and invited 

responses from Judge Underwood and Mr. Reed.  App. L, at 3-4 (Order, State 

of Texas ex. rel. Goertz, No. Wr-90,124-02 (Tex. Crim. App. Nov. 12, 2019) 

(per curiam)).  In his response, Judge Campbell explained: 

On Tuesday, November 4, 2019, I was advised by the Deputy 
District Clerk of Bastrop County of Rodney Reed’s Motion to 
Declare Execution Date Void.   

Accompanying that motion was a request for hearing.  

After receiving the Motion and request, I received an email 
[from] the Assistant to Judge Underwood that Judge Shaver is 
no longer sitting as a visiting judge. 

As pleadings were filed in the 21st District Court, a request for 
hearing was made, as Judge of the 21st District Court, I set a 
hearing date. 

App. M (Response of Judge Carson Campbell, State of Texas ex. rel. Goertz, 

No. Wr-90,124-02 (Tex. Crim. App. Nov. 12, 2019)).  Judge Shaver 

responded: “At the time of the filing of the writ of prohibition, I did not and 

have not ruled, believing then and now that I did not and do not have 
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jurisdiction or authority to enter any ruling on writ of prohibition.”  App. N 

(Response of Judge Doug Shaver, State of Texas ex. rel. Goertz, No. Wr-

90,124-02 (Tex. Crim. App. Nov. 12, 2019)).  Judge Underwood did not 

respond.     

Ultimately, the CCA rendered the writ of prohibition moot by granting 

a stay of execution and remanding Mr. Reed’s habeas application for a 

hearing on the merits of his actual innocence and other constitutional claims.  

App. P.   

Despite Judge Shaver’s earlier resignation, the CCA stated in its ruling 

on the habeas application that Judge Shaver “continues to sit by assignment 

as the judge for the 21st Judicial District Court of Bastrop County for [Mr. 

Reed’s] case.”  Id. at 4.  The Court added: “If Judge Shaver chooses to 

discontinue his assignment in this case, then the regional presiding judge, 

the Hon. Olen Underwood, shall appoint or otherwise determine who is 

assigned to this case.”  Id. (emphasis added). 

On November 21, 2019, Judge Underwood issued a new Assignment 

Order.  App. A; R.001.  Without making any express determination that 

circumstances permitted the assignment of a visiting judge, Judge 

Underwood assigned Judge Langley to hear State of Texas v. Reed.  Id.
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Because Judge Underwood’s assignment of Judge Langley is void 

under Texas law, on November 25, 2019, Mr. Reed moved Judge Underwood 

to withdraw the Assignment Order, App. Q; R.003-018, and moved Judge 

Langley to stay all proceedings until the issues raised in the Motion to 

Withdraw could be finally decided, App. R; R.061-064 (Motion to Stay (Nov. 

25, 2019)).  The State opposed both motions.  App. S; R.124-127 (Response 

in Opposition to Motion to Withdraw (Dec. 4, 2019)); App. T; R.128-130 

(Amended Response to Motion to Stay (Jan. 23, 2020)).  On January 24, 

2020, Judge Langley held a hearing on and denied the Motion to Stay.  App. 

U, at 12:1-2.  Following that hearing, Mr. Reed advised Judge Underwood of 

Judge Langley’s decision and requested a ruling.  App. V (Notice and Request 

for Ruling (Jan. 28, 2020)).  Judge Underwood has not ruled on the Motion 

to Withdraw.  Mr. Reed therefore seeks relief from this Court. 

SUMMARY OF ARGUMENT 

Presiding Judge Olen Underwood assigned Judge J.D. Langley to State 

of Texas v. Reed, despite having no statutory authority to do so.  The Texas 

Government Code provides a presiding judge with authority to make a 

judicial assignment in two specific circumstances: “If a district judge 

determines on the judge’s own motion that the judge should not sit in a case 

pending in the judge’s court because the judge is disqualified or otherwise 
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should recuse himself or herself,” Tex. Govt. Code § 24.002; or “to hold court 

when necessary to dispose of accumulated business in the region,” id. 

§ 74.052 (emphasis added).  The Rules of Judicial Administration, 

promulgated by this Court pursuant to section 74.024 of the Texas 

Government Code, enumerate the circumstances under which a chapter 74 

assignment may be made: when the regular judge is absent, disabled, 

recused, or disqualified; is occupied trying cases; or the judge’s office is 

vacant because of death, resignation, or other cause.  Tex. R. Jud. Admin. 8.     

Although Judge Underwood purported to assign Judge Langley 

pursuant to chapter 74, none of the circumstances identified in the Texas 

Government Code or Rule 8 is present here.  Because Judge Campbell is 

authorized to preside over the matter and has indicated that he is available 

and prepared to do so, Assignment Order #29880 was made without any 

legal basis and must be withdrawn.  Judge Underwood’s assignment of a 

visiting judge in this matter violates the Texas Constitution, which, with 

limited exceptions, requires matters pending in a district court to be heard 

by a district judge elected by the people in that community.  Tex. Const. art. 

V, § 7 .  The irregularity in the selection of the judge in Mr. Reed’s case—that 

is, the State’s deliberate failure to follow its own rules—also violates the Due 

Process Clause of the United States Constitution.  Cf. United States v. 
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Pearson, 203 F.3d 1243, 1264 (10th Cir. 2000) (“[A]llegations of an 

improper manipulation of the case assignment system raise substantial due 

process concerns.”).  

ARGUMENT 

I. This Court has jurisdiction to issue a writ of mandamus 
against a presiding judge who has made an improper judicial 
assignment.  

A. The Government Code provides the Supreme Court 
with jurisdiction over issues related to judicial 
administration, including the assignment of visiting 
judges.  

The Supreme Court is constitutionally authorized to issue a writ of 

mandamus as “necessary to enforce its jurisdiction.”  Tex. Const. art. V, § 3.  

Further, this Court has an “obligation, as the head of the judicial department, 

to regulate judicial affairs.”  State Bar of Texas v. Gomez, 891 S.W.2d 243, 

245 (Tex. 1994).  Although Mr. Reed’s habeas petition is a “criminal law 

matter,” the dispute over the Assignment Order is not.  The only issue before 

this Court concerns a presiding judge’s authority pursuant to chapter 74 of 

the Texas Government Code and the Rules of Judicial Administration, both 

of which are within this Court’s jurisdiction.   

Indeed, chapter 74 gives this Court exclusive responsibility for judicial 

administration under chapter 74: “The supreme court has supervisory and 

administrative control over the judicial branch and is responsible for the 
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orderly and efficient administration of justice.”  Tex. Gov’t Code § 74.021.  

Numerous other provisions of chapter 74 provide the Supreme Court 

authority over judicial administration, including the authority to promulgate 

the rules of administration.  See id. § 74.024.  Nothing in chapter 74 provides 

jurisdiction to the CCA or to a court of appeals over the issue presented in 

this petition.  See infra § I.B.  Thus, this dispute must be resolved by this 

Court.   

B. This Court and the Court of Criminal Appeals consider 
the nature of the issue presented, not the underlying 
dispute, to determine whether the case is a “criminal 
law matter.” 

This Court and the CCA both recognize that determining whether a 

dispute lies properly within this Court’s or the CCA’s jurisdiction requires a 

nuanced consideration of the particular issues at hand.  See, e.g., Heckman 

v. Williamson Cty., 369 S.W.3d 137 (Tex. 2012); In re Johnson, 280 S.W.3d 

866 (Tex. Crim. App. 2008).  The primary consideration is whether the 

question immediately before the court is civil or criminal.3

3  The CCA’s direction, made when it was acting under a death warrant and 
time was of the essence, to Judge Underwood to “appoint or otherwise determine 
who is assigned to this case,” App. P, at 4, should not be read as precluding this 
Court’s exercise of jurisdiction over the judicial assignment issue.  Judge 
Underwood should have determined that he did not have authority to do anything 
other than allow the case to remain with the locally-elected judge, Judge Campbell.  
Such a determination would have been consistent with the CCA’s order to 
“otherwise determine” who should be designated to preside under the law.  That 
this Court lacks mandamus authority over the CCA does not mean that it lacks 
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In Heckman, this Court explained that “[n]o one rule clearly defines 

the content or contours of ‘criminal law matters,’” but “we look to the essence 

of the case to determine whether the issues it entails are more substantively 

criminal or civil.”  369 S.W.3d at 146.  In “look[ing] to the essence,” of the 

case, however, the Court made clear that what is relevant are the questions 

raised at that stage of the litigation, and not the merits of the underlying case.  

There, even though the underlying case involved questions of criminal 

procedure, the Court held that it had jurisdiction because the justiciability 

question, which was a matter of civil law, was the only issue before the Court.  

Id. at 147, 149 (noting that because the question raised did not require the 

Court to “provide any ‘construction of a criminal statute’” and that “no 

‘criminal law is the subject of the litigation,’” the case “falls squarely within 

our constitutional authority.” (quoting Harrell v. State, 286 S.W.3d 315, 319 

(Tex. 2009)).   

The CCA has similarly recognized that it lacks writ power over civil 

issues that arise separately from an underlying criminal proceeding.  See

authority to issue a writ of mandamus against an official who takes an unlawful 
action but purports to be following a directive from that court.  See Tex. 
Democratic Exec. Comm. v. Rains, 756 S.W.2d 306, 306 (Tex. 1988) (orig. 
proceeding) (holding that the Election Code’s provisions, not the Governor, 
determine when a judicial vacancy arises as a matter of law, and mandamus is 
proper to ensure that the Secretary of State executes the statutory duties that arise 
with a vacancy). 
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Johnson, 280 S.W.3d. at 869-79 (holding that the court had no jurisdiction 

over a question that arose under a Government Code provision that applied 

to civil and criminal proceedings, even though the question arose in relation 

to a criminal judgment).  Here, the only issue presented is a civil law issue 

concerning judicial administration.  Resolution of this question does not 

require any “construction of a criminal statute,” nor is “criminal law . . .  the 

subject of the litigation.”  Heckman, 369 S.W.3d at 147 (quoting Harrell, 286 

S.W.3d at 318-19).   

These recent cases are admittedly in tension with the approach taken 

in a 1993 CCA case, Lanford v. Fourteenth Court of Appeals, 847 S.W.2d 581 

(Tex. Crim App. 1993), though once fully understood, the conclusions of 

Heckman and Lanford are consistent.  The Court in Lanford held that it had 

jurisdiction to determine the applicability of Texas Government Code section 

74.053(d) to criminal cases.  That code section gives a litigant the right to 

object to certain judicial assignments.  In its opinion, the CCA conducted an 

abbreviated analysis of what qualifies as a criminal law matter, reasoning 

that a criminal law matter “encompass[es], at a minimum, all legal issues 

arising directly out of a criminal prosecution.”  847 S.W.2d at 585.  The court 

made clear, however, that it was not making a definitive statement on what 

qualifies as a criminal law matter, id., and subsequent decisions have led to 
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a more nuanced understanding of the distinction between civil and criminal 

law matters.  

Further, Lanford is distinguishable from the present case.  The issue 

in Lanford was whether section 74.053 applies to criminal cases.  Thus, the 

answer to the question presented would not apply in civil cases.  In contrast, 

the resolution of the question here—whether a presiding judge has authority 

to make an assignment without a statutory basis to do so—would apply the 

same to any case, making this case more analogous to Johnson and 

Heckman.     

Because the question presented is equally relevant to both civil and 

criminal cases and this Court has unique statutory authority over judicial 

administration, the relief sought is appropriately within this Court’s 

jurisdiction. 

II. The Assignment Order was not authorized by chapter 74 of 
the Texas Government Code or the Rules of Judicial 
Administration.  

Article V, section 7 of the Texas Constitution requires that district 

judges be elected by the people they serve and that those judges reside in the 

area where they preside.  Id. (“Each district judge shall be elected by the 

qualified voters at a General Election and shall be a citizen of the United 

States and of this State . . . who has resided in the district in which he was 
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elected for two (2) years next preceding his election, and who shall reside in 

his district during his term of office . . . .”).  But the Legislature has provided 

that persons who previously served as elected judges may, upon meeting 

certain conditions, be assigned by the presiding judge of an administrative 

region to serve as “visiting judges” in carefully-prescribed circumstances.  

Tex. Gov’t Code §§ 74.054-.056. The rules and statutes for making such 

assignments have been disregarded here, and such disregard constitutes a 

violation of Mr. Reed’s due process rights and other rights under the law.     

A. The Assignment Order contravenes chapter 74 of the 
Texas Government Code. 

Most Texans live in counties served by multiple district judges who 

exchange benches or cases frequently.  Some of these decisions are made by 

individual trial judges, either within a particular county, Tex. R. Civ. P. 

330(e), or between judges of different districts, see Tex. Gov’t Code § 24.003.  

And other routine decisions as to “the assignment, docketing, transfer, and 

hearing of cases” are made at the county level by local administrative judges, 

not by one of the regional presiding judges appointed by the Governor and 

confirmed by the Senate for four-year terms.  Id. § 74.092.   

Whereas local administrative judges have rather broad plenary power 

to re-balance dockets as a whole, reassign individual cases in particular, and 

oversee the general administration of the local courts, id., presiding judges 
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have no authority to assign a judge to preside in any case except by explicit 

statutory grant, see Tex. Gov’t Code §§ 24.002, 74.047, 74.052-.062.  Chapter 

74 authorizes a presiding judge to assign a qualified visiting judge for 

assignment to sit in these, and only these, circumstances: 

 “If a district judge determines on the judge’s own motion that the 

judge should not sit in a case pending in the judge’s court because 

the judge is disqualified or otherwise should recuse himself or 

herself,” id. § 24.002; or 

 “to hold court when necessary to dispose of accumulated 

business in the region,” id. § 74.052.   

Unless one of these grounds is present, a presiding judge cannot make an 

assignment.  And neither ground is present here.   

Judge Campbell has not now or in the past been disqualified or recused 

from the case.  The resignation of a visiting judge is no different than the 

resignation of an elected judge, see id. § 74.059 (“A judge assigned under the 

provisions of this chapter has all the powers of the judge of the court to which 

he is assigned.”); thus when Judge Shaver resigned, the case simply returned 

to Judge Campbell, compare Tex. R. Civ. P. 18 (presuming that when a judge 

resigns the succeeding, elected judge is to preside over the former judge’s 
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cases), with Tex. R. Jud. Admin. 8a(3) (allowing for assignment when a 

judge’s resignation results in a judicial vacancy).  

Further, nothing in the record suggests that Judge Underwood, Judge 

Campbell, or another judge determined that an assignment to this case was 

necessary to dispose of accumulated business in the region.  Judge 

Underwood could hardly have made such a finding here.  Judge Campbell 

scheduled a November 12 hearing for a motion of which he was first advised 

on November 4.   

B. The Assignment Order similarly violates the Rules of 
Judicial Administration.   

The Rules of Judicial Administration also narrowly define 

circumstances under which a presiding judge can exercise assignment 

authority.  Rule 8 provides that a presiding judge may assign a visiting judge 

“in the manner provided by Chapter 74 of the Texas Government Code to 

hold court when:”  

(1)  the regular judge of the court is absent or is disabled, 
recuses himself, or is recused under the provisions of Rule 
18a, T.R.C.P., or is disqualified for any cause;  

(2)  the regular judge of the court is present and is trying cases 
as authorized by the constitution and laws of this State; or 

(3)  the office of the judge is vacant because of death, 
resignation, or other cause. 
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Tex. R. Jud. Admin. 8.4  None of the circumstances described above were 

present, so Judge Underwood had no authority to assign Judge Langley to 

Mr. Reed’s case.   

Nothing in the Texas Constitution, statute, or the rules promulgated 

pursuant thereto provides Judge Underwood authority to make an 

assignment when the elected judge is willing and able to serve.  His exercise 

of such unbridled, improper authority was an abuse of discretion.    

C. The unauthorized assignment of a visiting judge 
violates Mr. Reed’s rights under the law.   

If the State can request, and a presiding judge can grant, the 

assignment of a visiting judge without any statutory basis, then the State will 

obtain unbounded power to interfere with the adjudication of a 

constitutionally-empowered judge, which is manifestly improper.  Cf. 

Lanford, 847 S.W.2d at 587 (“[S]ince the State is necessarily a party to all 

criminal prosecutions, an extension of the right to peremptorily challenge 

former judges to criminal cases would give the State inordinate power, 

. . . [which] might cause judges to hesitate in ruling against the State lest they 

jeopardize their own future livelihood.”); Pearson, 203 F.3d at 1264 (“[A] 

system that allows prosecutorial judge-shopping arguably lacks ‘the 

4  The Assignment also contravenes Rules 7 and 9 of the Second Admin. J. 
Region of Tex. Regional R. of Admin., and Rule 3 of the Bastrop Local Rules.   
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appearance of impartiality that is required to obtain the confidence of the 

public and the accused in the system’”).  Through its actions here, the State 

was able to effectively preclude Judge Campbell’s participation without any 

showing that he was incapable of presiding.  Moreover, a regional presiding 

judge, unlike a local administrative judge, does not have authority to simply 

take a case away from an elected judge without some statutory basis.  

This Court must not allow such abuse of the judicial assignment 

system.  Although Mr. Reed may not be entitled to select any particular judge 

for his case, he is undoubtedly entitled “to the procedures prescribed by rules 

and statutes,” concerning the assignment of judges.  In re Rio Grande Valley 

Gas Co., 8 S.W.3d 303, 309 (Tex. 1999, orig. proceeding [mand. denied]) 

(Hecht, J., dissenting).   

Furthermore, such abuse of the judicial assignment system is a 

violation of Mr. Reed’s due process rights under the federal Constitution.  Cf. 

Pearson, 203 F.3d at 1263 (“[A]llegations of an improper manipulation of 

the case assignment system raise substantial due process concerns.”).  

III. The circumstances here justify the extraordinary remedy of 
mandamus relief.  

Mandamus relief is appropriate when (1) there is an abuse of 

discretion, and (2) the relator has no adequate remedy by appeal.  In re 

Reece, 341 S.W.3d 360, 364 (Tex. 2011) (orig. proceeding).  Here, the Court 
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should exercise its mandamus power because Judge Underwood abused his 

discretion by issuing an erroneous Assignment Order and refusing to grant 

Relator’s Motion to Withdraw.  See supra Part II.   

Should Judge Langley preside over the underlying proceeding, the 

entire proceeding will be void.  See Ex parte Thuesen, 546 S.W.3d 145, 157 

(Tex. Crim. App. 2017) (actions by a judge without judicial authority are 

void).  The lost time spent by Mr. Reed in prison while his actual innocence 

claims remain pending and the costs of litigation expended by the court and 

the parties on a void proceeding cannot be remedied by appeal.  See In re 

Keenan, 501 S.W.3d 74, 76 (Tex. 2016) (orig. proceeding) (per curiam) (“The 

Court may consider whether mandamus can spare the litigants and public 

‘the time and money utterly wasted enduring eventual reversal of improperly 

conducted proceedings.’” (citation omitted)).  Because Mr. Reed has no 

adequate remedy by appeal, mandamus relief is appropriate. 

PRAYER 

Mr. Reed respectfully requests that this Court issue a conditional writ 

of mandamus directing Judge Underwood to withdraw Assignment Order 

#29880, thereby allowing Mr. Reed’s claims to be heard and ruled upon by 

the duly-elected Judge of the 21st District Court, the Honorable Carson 

Campbell.  
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Dated:  February 20, 2020 Respectfully submitted, 

By:       /s/ Scott Powers        
BAKER BOTTS L.L.P. 
Scott D. Powers 
State Bar No. 24027746 
Delaney J. McMullan 
State Bar No. 24106287 
98 San Jacinto Blvd., Suite 1500 
Austin, Texas 78701 
512.322.2500 telephone 
512.322.2501 facsimile 

LEVATINO PACE PLLC 
Andrew F. MacRae 
State Bar No. 00784510 
1101 S. Capital of Texas Highway 
Building K, Suite 125 
Austin, Texas 78746 
512.637.8563 telephone 
512.637.1583 facsimile 

ATTORNEYS FOR RODNEY REED
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RULE 52.3(J) CERTIFICATION 

I certify that I have reviewed this petition and have concluded that 

every factual statement in the petition is supported by competent evidence 

included in the appendix or record. 

/s/Scott Powers 
Scott Powers 

CERTIFICATE OF COMPLIANCE 

Pursuant to Texas Rule of Appellate Procedure 9.4(i)(3), I certify that 

this petition contains 4,338 words, excluding the portions of the petition 

exempted by Rule 9.4(i)(1). 

/s/Scott Powers 
Scott Powers 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 20, 2020 a true and correct copy of 

the foregoing was served on all parties as follows: 

Hon. Olen Underwood, Presiding Judge
Second Administrative Judicial Region 
301 N. Thompson, Suite 102 
Conroe, Texas 77301 

via certified mail

Matthew Ottoway  
Assistant Attorney General 
P.O. Box 12548 
Capitol Station  
Austin, Texas 78711 
Matthew.Ottoway@oag.texas.gov 

via e-service

Brian Goertz 
Bastrop County District Attorney 
804 Pecan Street 
Bastrop, Texas 78602 

via certified mail

/s/Scott Powers 
Scott Powers 
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APPENDIX 

App. A Order of Assignment by the Presiding Judge, Assignment 
#29880 (Nov. 21, 2019) 

App. B Cited Provisions of the Constitution of the State of Texas 

App. C Cited Provisions of the Texas Government Code 

App. D  Texas Rule of Judicial Administration 8 

App. E Motion to Recuse Judge Reva Towslee-Corbett, State of Texas v. 
Reed, No. 8701 (21st Dist. Ct., Bastrop Cty., Tex. Apr. 8, 2014) 

App. F Order of Voluntary Recusal, State of Texas v. Reed, No. 8701 
(21st Dist. Ct., Bastrop Cty., Tex. May 23, 2014) 

App. G Order of Assignment by the Presiding Judge, Assignment #25737 
(May 28, 2014) 

App. H Doug Shaver Letter (Aug. 9, 2019) 

App. I Chief Justice Hecht Letter (Aug. 19, 2019) 

App. J Notice of Hearing, State of Texas v. Reed, No. 8701 (21st Dist. 
Ct., Bastrop Cty., Tex. Nov. 6, 2019) 

App. K Relator’s Motion for Temporary Relief, State of Texas ex. rel. 
Goertz, No. WR-90,124-02 (Tex. Crim. App. Nov. 8, 2019) 

App. L Order, State of Texas ex. rel. Goertz, No. Wr-90,124-02 (Tex. 
Crim. App. Nov. 12, 2019) 

App. M Response of Judge Carson Campbell, State of Texas ex. rel. 
Goertz, No. Wr-90,124-02 (Tex. Crim. App. Nov. 12, 2019) 

App. N Response of Judge Doug Shaver, State of Texas ex. rel. Goertz, 
No. Wr-90,124-02 (Tex. Crim. App. Nov. 12, 2019) 

App. O  Application for Writ of Habeas Corpus, Ex parte Reed, No. WR-
50,961-10 (Tex. Crim. App. Nov. 12, 2019) 

App. P Order, Ex parte Reed, No. WR-50,961-10 (Tex. Crim. App. Nov. 
15, 2019) 
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App. Q Motion to Withdraw Assignment Order, State of Texas v. Reed, 
No. 8701 (21st Dist. Ct., Bastrop Cty., Tex. Nov. 25, 2019) 

App. R Motion to Stay, State of Texas v. Reed, No. 8701 (21st Dist. Ct., 
Bastrop Cty., Tex. Nov. 25, 2019) 

App. S Response in Opposition to Motion to Withdraw Assignment 
Order, No. 8701 (21st Dist. Ct., Bastrop Cty., Tex. Dec. 4, 2019) 

App. T Amended Response to Motion to Stay, No. 8701 (21st Dist. Ct., 
Bastrop Cty., Tex. Jan. 23, 2020) 

App. U Transcript of Hearing on Motion to Stay, State of Texas v. Reed, 
No. 8701 (21st Dist. Ct., Bastrop Cty., Tex. Jan. 24, 2020) 

App. V Notice and Request for Ruling, State of Texas v. Reed, No. 8701 
(21st Dist. Ct., Bastrop Cty., Tex. Jan. 28, 2020) 

App. W Notice of Hearing, State of Texas v. Reed, No. 8701 (21st Dist. 
Ct., Bastrop Cty., Tex. Feb. 7, 2020) 
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Second Administrative Judicial Region of 
Texas 

Olen Underwood 
Presiding Judge 

Melanie Sipes 
Administrative'Assistant 

November 21, 2019 

Bryan Goertz 
VIA FACSIMILE 
Fax: 512-581-7133 

Matthew Ottowas 
VIA FACSIMILE 
Fax: 512-320-8132 

NOTICE OF ASSIGNMENT 

Bryce Benjet 
VIA FACSIMILE 
Fax: 212-364-5341 

Andrew F. MacRae 
VIA EMAIL 
amacrae@levatinopace.com 

The Honorable J. D. Langley, Senior District Judge, 85th Judicial District Court, has 

been assigned to Cause No. 8701; State of Texas vs. Rodney Reed; 21st Judicial District 

Court of Bastrop County, Texas. 

Enclosure 

301 N. Thompson, Suite 102 Conroe, Texas 77301 *- (936) 538-8176 4- Fax (936) 538-8167 
www.max.org/courts 



THE STATE OF TEXAS 

SECOND ADMINISTRATIVE JUDICIAL REGION 

ORDER OF ASSIGNMENT BY THE PRESIDING JUDGE 

Pursuant to Section 74.056, Texas Government Code, I hereby assign the 
Honorable J. D. Langley, Senior District Judge, 85th Judicial District Court, to the 
21st Judicial District Court of Bastrop County, Texas. 

This assignment begins the 21st day of November, 2019 and is for the primary 
purpose of hearing cases and disposing of any accumulated business requested by the 
court. 

This assignment shall continue as may be necessary for the assigned Judge to 
dispose of any accumulated business and to complete trial of any case or cases begun 
during this assignment, and to pass on motions for new trial and all other matters 
growing out of accumulated business or cases heard before the Judge herein assigned, 
or until terminated by the Presiding Judge. 

It is ordered that the Clerk of the Court to which this assignment is made, if it is 
reasonable and practicable, and if time permits, give notice of this assignment to each 
attorney representing a party to a case that is to be heard in whole or in part by the 
assigned Judge. 

It is further ordered that the Clerk, upon receipt hereof, shall post a copy of this 
order in a prominent place in the public area of the Clerk's office. This posting shall 
constitute "Notice of Assignment" as required by Section 74.053, Texas Government 
Code. 

Ordered this 21st of November, 2019. 

. °R il •• ••

• e

Attest: 

:z: 
:oz 

Melanie Sipes 
Administrative Assistant 

Assignment # 29880 

Olen Underwood, Presiding Judge 
Second Administrative Judicial Region 



E  of

Second Administrative Judicial Region of Texas 
Olen. Underwood 

Presiding Judge 

Melanie Sipes 
Administrative Assistant 

November 21, 2019 

District Clerk, Bastrop County 21st Judicial District Court 
VIA EMAIL VIA FACSIMILE 

To Whom It May Concern: 

Please find for filing the enclosed Order of Assignment by the Presiding Judge, 
assigning the Honorable J. D. Langley to the 21st Judicial District Court of 
Bastrop County, Texas. 

Thank you as always for your courtesies. 

Sincerely, 

Melanie Sipes 
Administrative Assistant 

Enclosure(s) 

Assignment #29880 

301 N. Thompson, Suite 102r Conroe, Texas 77301 (936) 538-8176 Fax (936) 538-8167 
www.mctx.org/courts 
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WESTLAW 

§ 3. Jurisdiction of Supreme Court; writs; clerk, TX CONST Art. 5, § 3

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Constitution of the State of Texas 1876 (Refs & Annos)

Article V. Judicial Department

Vernon's Ann.Texas Const. Art. 5, § 3

§ 3. Jurisdiction of Supreme Court; writs; clerk

Effective: November 26, 2001
Currentness

Sec. 3. (a) The Supreme Court shall exercise the judicial power of the state except as otherwise provided in this Constitution. Its
jurisdiction shall be coextensive with the limits of the State and its determinations shall be final except in criminal law matters.
Its appellate jurisdiction shall be final and shall extend to all cases except in criminal law matters and as otherwise provided
in this Constitution or by law. The Supreme Court and the Justices thereof shall have power to issue writs of habeas corpus,
as may be prescribed by law, and under such regulations as may be prescribed by law, the said courts and the Justices thereof
may issue the writs of mandamus, procedendo, certiorari and such other writs, as may be necessary to enforce its jurisdiction.
The Legislature may confer original jurisdiction on the Supreme Court to issue writs of quo warranto and mandamus in such
cases as may be specified, except as against the Governor of the State.

(b) The Supreme Court shall also have power, upon affidavit or otherwise as by the court may be determined, to ascertain such
matters of fact as may be necessary to the proper exercise of its jurisdiction.

Credits
Amended Aug. 11, 1891; Nov. 4, 1930; Nov. 4, 1980, eff. Sept. 1, 1981; Nov. 6, 2001, eff. Nov. 26, 2001.

Vernon's Ann. Texas Const. Art. 5, § 3, TX CONST Art. 5, § 3
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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WESTLAW 

§ 7. Judicial Districts; District Judges; terms or sessions;..., TX CONST Art. 5, § 7

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Constitution of the State of Texas 1876 (Refs & Annos)

Article V. Judicial Department

Vernon's Ann.Texas Const. Art. 5, § 7

§ 7. Judicial Districts; District Judges; terms or sessions; absence, disability or disqualification of Judge

Currentness

Sec. 7. The State shall be divided into judicial districts, with each district having one or more Judges as may be provided by
law or by this Constitution. Each district judge shall be elected by the qualified voters at a General Election and shall be a
citizen of the United States and of this State, who is licensed to practice law in this State and has been a practicing lawyer or a
Judge of a Court in this State, or both combined, for four (4) years next preceding his election, who has resided in the district in
which he was elected for two (2) years next preceding his election, and who shall reside in his district during his term of office
and hold his office for the period of four (4) years, and who shall receive for his services an annual salary to be fixed by the
Legislature. The Court shall conduct its proceedings at the county seat of the county in which the case is pending, except as
otherwise provided by law. He shall hold the regular terms of his Court at the County Seat of each County in his district in such
manner as may be prescribed by law. The Legislature shall have power by General or Special Laws to make such provisions
concerning the terms or sessions of each Court as it may deem necessary.

The Legislature shall also provide for the holding of District Court when the Judge thereof is absent, or is from any cause
disabled or disqualified from presiding.

Credits
Amended Aug. 11, 1891; Nov. 8, 1949; Nov. 5, 1985.

Vernon's Ann. Texas Const. Art. 5, § 7, TX CONST Art. 5, § 7
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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WESTLAW 

§ 24.002. Assignment of Judge or Transfer of Case on Recusal, TX GOVT § 24.002

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle A. Courts

Chapter 24. District Courts
Subchapter A. General Provisions

V.T.C.A., Government Code § 24.002

§ 24.002. Assignment of Judge or Transfer of Case on Recusal

Effective: January 1, 2012
Currentness

If a district judge determines on the judge's own motion that the judge should not sit in a case pending in the judge's court
because the judge is disqualified or otherwise should recuse himself or herself, the judge shall enter a recusal order, request the
presiding judge of that administrative judicial region to assign another judge to sit, and take no further action in the case except
for good cause stated in the order in which the action is taken. A change of venue is not necessary because of the disqualification
of a district judge in a case or proceeding pending in the judge's court.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Amended by Acts 2011, 82nd Leg., 1st C.S., ch. 3 (H.B. 79), § 3.01,
eff. Jan. 1, 2012.

Notes of Decisions (18)

V. T. C. A., Government Code § 24.002, TX GOVT § 24.002
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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WESTLAW 

§ 24.003. Transfer of Cases; Exchange of Benches, TX GOVT § 24.003

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle A. Courts

Chapter 24. District Courts
Subchapter A. General Provisions

V.T.C.A., Government Code § 24.003

§ 24.003. Transfer of Cases; Exchange of Benches

Effective: September 1, 2013
Currentness

(a) This section applies only to counties with two or more district courts.

(b) Unless provided otherwise by the local rules of administration, a district judge in the county may:

(1) except as provided by Subsection (b-1), transfer any civil or criminal case or proceeding on the court's docket, other than
a case governed by Chapter 155, Family Code, to the docket of another district court in the county;

(2) hear and determine any case or proceeding pending in another district court in the county without having the case
transferred;

(3) sit for another district court in the county and hear and determine any case or proceeding pending in that court;

(4) temporarily exchange benches with the judge of another district court in the county;

(5) try different cases in the same court at the same time; and

(6) occupy the judge's own courtroom or the courtroom of another district court in the county.

(b-1) Notwithstanding the local rules of administration, a district judge may not transfer any civil or criminal case or proceeding
to the docket of another district court without the consent of the judge of the court to which it is transferred.

(c) If a district judge in the county is sick or otherwise absent, another district judge in the county may hold court for the judge.

(d) A district judge in the county may hear and determine any part or question of any case or proceeding pending in any of the
district courts, and any other district judge may complete the hearing and render judgment in the case or proceeding. A district
judge may hear and determine motions, including motions for new trial, petitions for injunction, applications for the appointment
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of a receiver, interventions, pleas in abatement, dilatory pleas, and all preliminary matters, questions, and proceedings, and
may enter judgment or order on them in the court in which the case or proceeding is pending without transferring the case or
proceeding. The district judge in whose court the matter is pending may proceed to hear, complete, and determine the matter,
or all or any part of another matter, and render a final judgment. A district judge may issue a restraining order or injunction
that is returnable to any other district court.

(e) A judgment or order shall be entered in the minutes of the court in which the case is pending.

(f) This section does not limit the powers of a district judge when acting for another judge by exchange of benches or otherwise.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Amended by Acts 1993, 73rd Leg., ch. 90, § 1, eff. Aug. 30, 1993;
Acts 2011, 82nd Leg., 1st C.S., ch. 3 (H.B. 79), § 3.02, eff. Jan. 1, 2012; Acts 2013, 83rd Leg., ch. 962 (H.B. 1875), § 1, eff.
Sept. 1, 2013.

V. T. C. A., Government Code § 24.003, TX GOVT § 24.003
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter A. Chief Justice (Refs & Annos)

V.T.C.A., Government Code § 74.006

§ 74.006. Supreme Court Duties

Currentness

The chief justice shall ensure that the supreme court executes and implements the court's administrative duties and
responsibilities under this chapter.

Credits
Added by Acts 1987, 70th Leg., ch. 148, § 2.93(a), eff. Sept. 1, 1987.

V. T. C. A., Government Code § 74.006, TX GOVT § 74.006
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter B. Supreme Court

V.T.C.A., Government Code § 74.021

§ 74.021. Supervisory and Administrative Control

Currentness

The supreme court has supervisory and administrative control over the judicial branch and is responsible for the orderly and
efficient administration of justice.

Credits
Added by Acts 1987, 70th Leg., ch. 148, § 2.93(a), eff. Sept. 1, 1987.

Notes of Decisions (2)

V. T. C. A., Government Code § 74.021, TX GOVT § 74.021
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter B. Supreme Court

V.T.C.A., Government Code § 74.024

§ 74.024. Rules

Effective: September 1, 2005
Currentness

(a) The supreme court may adopt rules of administration setting policies and guidelines necessary or desirable for the operation
and management of the court system and for the efficient administration of justice.

(b) The supreme court shall request the advice of the court of criminal appeals before adopting rules affecting the administration
of criminal justice.

(c) The supreme court may consider the adoption of rules relating to:

(1) nonbinding time standards for pleading, discovery, motions, and dispositions;

(2) nonbinding dismissal of inactive cases from dockets, if the dismissal is warranted;

(3) attorney's accountability for and incentives to avoid delay and to meet time standards;

(4) penalties for filing frivolous motions;

(5) firm trial dates;

(6) restrictive devices on discovery;

(7) a uniform dockets policy;

(8) formalization of settlement conferences or settlement programs;

(9) standards for selection and management of nonjudicial personnel;
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(10) transfer of related cases for consolidated or coordinated pretrial proceedings; and

(11) the conducting of proceedings under Rule 11, Rules of Judicial Administration, by a district court outside the county
in which the case is pending.

(d) Any rules adopted under this section remain in effect unless and until disapproved by the legislature. The clerk of the supreme
court shall file with the secretary of state the rules or any amendments to the rules adopted by the supreme court under this
section and shall mail a copy of the rules and any amendments to each registered member of the State Bar not later than the
120th day before the date on which they become effective. The supreme court shall allow a period of 60 days for review and
comment on the rules and any amendments. The clerk of the supreme court shall report the rules or amendments to the rules to
the next regular session of the legislature by mailing a copy of the rules or amendments to the rules to each elected member of
the legislature on or before December 1 immediately preceding the session.

Credits
Added by Acts 1987, 70th Leg., ch. 674, § 2.01, eff. Sept. 1, 1987. Amended by Acts 2003, 78th Leg., ch. 204, § 3.01, eff. Sept.
1, 2003; Acts 2003, 78th Leg., ch. 747, § 1, eff. Sept. 1, 2003; Acts 2005, 79th Leg., ch. 728, § 8.001, eff. Sept. 1, 2005.

Notes of Decisions (2)

V. T. C. A., Government Code § 74.024, TX GOVT § 74.024
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.047

§ 74.047. Authority of Presiding Judge

Currentness

A presiding judge may perform the acts necessary to carry out the provisions of this chapter and to improve the management
of the court system and the administration of justice.

Credits
Added by Acts 1987, 70th Leg., ch. 148, § 2.93(a), eff. Sept. 1, 1987.

V. T. C. A., Government Code § 74.047, TX GOVT § 74.047
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.052

§ 74.052. Assignment of Judges

Currentness

(a) Judges may be assigned in the manner provided by this chapter to hold court when necessary to dispose of accumulated
business in the region.

(b) Repealed by Acts 1987, 70th Leg., ch. 674, § 2.13.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Renumbered from § 74.031 and amended by Acts 1987, 70th Leg., ch.
148, § 2.93(a), eff. Sept. 1, 1987. Amended by Acts 1987, 70th Leg., ch. 674, § 2.13, eff. Sept. 1, 1987.

Notes of Decisions (7)

V. T. C. A., Government Code § 74.052, TX GOVT § 74.052
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.053

§ 74.053. Objection to Judge Assigned to a Trial Court

Effective: September 1, 2003
Currentness

(a) When a judge is assigned to a trial court under this chapter:

(1) the order of assignment must state whether the judge is an active, former, retired, or senior judge; and

(2) the presiding judge shall, if it is reasonable and practicable and if time permits, give notice of the assignment to each
attorney representing a party to the case that is to be heard in whole or part by the assigned judge.

(b) If a party to a civil case files a timely objection to the assignment, the judge shall not hear the case. Except as provided by
Subsection (d), each party to the case is only entitled to one objection under this section for that case.

(c) An objection under this section must be filed not later than the seventh day after the date the party receives actual notice of
the assignment or before the date the first hearing or trial, including pretrial hearings, commences, whichever date occurs earlier.
The presiding judge may extend the time to file an objection under this section on written motion by a party who demonstrates
good cause.

(d) An assigned judge or justice who was defeated in the last primary or general election for which the judge or justice was a
candidate for the judicial office held by the judge or justice may not sit in a case if either party objects to the judge or justice.

(e) An active judge assigned under this chapter is not subject to an objection.

(f) For purposes of this section, notice of an assignment may be given and an objection to an assignment may be filed by
electronic mail.

(g) In this section, “party” includes multiple parties aligned in a case as determined by the presiding judge.
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Credits
Added by Acts 1987, 70th Leg., ch. 148, § 2.93(a), eff. Sept. 1, 1987. Amended by Acts 1989, 71st Leg., ch. 2, § 8.37(a), eff.
Aug. 28, 1989; Acts 1989, 71st Leg., ch. 270, § 1, eff. Aug. 28, 1989; Acts 1991, 72nd Leg., ch. 785, § 2, eff. June 16, 1991;
Acts 2003, 78th Leg., ch. 315, § 10, eff. Sept. 1, 2003.

Notes of Decisions (203)

V. T. C. A., Government Code § 74.053, TX GOVT § 74.053
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.054

§ 74.054. Judges Subject to Assignment

Effective: September 1, 2003
Currentness

(a) Except as provided by Subsections (b) and (c), the following judges may be assigned as provided by this chapter by the
presiding judge of the administrative region in which the assigned judge resides:

(1) an active district, constitutional county, or statutory county court judge in this state;

(2) a senior judge who has consented to be subject to assignment and who is on the list maintained by the presiding judge
under this chapter;

(3) a former district or appellate judge, retired or former statutory probate court judge, or retired or former statutory county
court judge who certifies to the presiding judge a willingness to serve and who is on the list maintained by the presiding
judge as required by this chapter;

(4) a retiree or a former judge whose last judicial office before retirement was justice or judge of the supreme court, the court
of criminal appeals, or a court of appeals and who has been assigned by the chief justice to the administrative judicial region
in which the retiree or former judge resides for reassignment by the presiding judge of that region to a district or statutory
county court in the region; and

(5) an active judge or justice of the supreme court, the court of criminal appeals, or a court of appeals who has had trial
court experience.

(b) An active statutory county court judge may not be assigned to hear a matter pending in a district court outside the county
of the judge's residence.

(c) A constitutional county court judge may only be assigned to sit for another constitutional county court judge and must be
a licensed attorney in this state.

(d) A retired judge of a statutory probate court may also qualify for assignment under Section 25.0022.
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Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Renumbered from V.T.C.A., Government Code § 74.032 and amended by
Acts 1987, 70th Leg., ch. 674, § 2.05, eff. Sept. 1, 1987. Amended by Acts 1989, 71st Leg., ch. 82, § 1, eff. Aug. 28, 1989; Acts
1989, 71st Leg., ch. 179, § 2(d)(1), eff. Sept. 1, 1989; Acts 1989, 71st Leg., ch. 646, § 7, eff. Aug. 28, 1989; Acts 1989, 71st Leg.,
ch. 726, § 1, eff. Sept. 1, 1989; Acts 1991, 72nd Leg., ch. 16, § 8.04, eff. Aug. 26, 1991; Acts 1995, 74th Leg., ch. 298, §§ 2, 3,
eff. Sept. 1, 1995; Acts 1997, 75th Leg., ch. 1305, § 1, eff. Sept. 1, 1997; Acts 2003, 78th Leg., ch. 315, § 11, eff. Sept. 1, 2003.
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V. T. C. A., Government Code § 74.054, TX GOVT § 74.054
Current through the end of the 2019 Regular Session of the 86th Legislature
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.055

§ 74.055. List of Retired and Former Judges Subject to Assignment

Effective: September 1, 2003
Currentness

(a) Each presiding judge shall maintain a list of retired and former judges who meet the requirements of this section.

(b) The presiding judge shall divide the list into area specialties of criminal, civil, or domestic relations cases. A retired or
former judge may only be assigned to a case in the judge's area of specialty. A judge may qualify for assignment in more than
one area of specialty.

(c) To be eligible to be named on the list, a retired or former judge must:

(1) have served as an active judge for at least 96 months in a district, statutory probate, statutory county, or appellate court;

(2) have developed substantial experience in the judge's area of specialty;

(3) not have been removed from office;

(4) certify under oath to the presiding judge, on a form prescribed by the state board of regional judges, that:

(A) the judge has never been publicly reprimanded or censured by the State Commission on Judicial Conduct; and

(B) the judge:

(i) did not resign or retire from office after the State Commission on Judicial Conduct notified the judge of the
commencement of a full investigation into an allegation or appearance of misconduct or disability of the judge as
provided in Section 33.022 and before the final disposition of that investigation; or

(ii) if the judge did resign from office under circumstances described by Subparagraph (i), was not publicly reprimanded
or censured as a result of the investigation;
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(5) annually demonstrate that the judge has completed in the past state fiscal year the educational requirements for active
district, statutory probate, and statutory county court judges; and

(6) certify to the presiding judge a willingness not to appear and plead as an attorney in any court in this state for a period
of two years.

(d) Repealed by Acts 2003, 78th Leg., ch. 315, § 15.

(e) For purposes of Subsection (c)(1), a month of service is calculated as a calendar month or a portion of a calendar month in
which a judge was authorized by election or appointment to preside.

(f) A former or retired judge is ineligible to be named on the list if the former or retired judge is identified in a public statement
issued by the State Commission on Judicial Conduct as having resigned or retired from office in lieu of discipline.

(g) A former or retired judge named on the list shall immediately notify the presiding judge of a full investigation by the State
Commission on Judicial Conduct into an allegation or appearance of misconduct or disability by the judge. A judge who does
not notify the presiding judge of an investigation as required by this subsection is ineligible to remain on the list.

Credits
Added by Acts 1987, 70th Leg., ch. 674, § 2.10, eff. Sept. 1, 1987. Amended by Acts 1989, 71st Leg., ch. 2, § 8.38, eff. Aug.
28, 1989; Acts 1989, 71st Leg., ch. 82, § 2, eff. Aug. 28, 1989; Acts 1989, 71st Leg., ch. 646, § 8, eff. Aug. 28, 1989; Acts
1991, 72nd Leg., ch. 16, § 8.05, eff. Aug. 26, 1991; Acts 1991, 72nd Leg., ch. 785, §§ 3 to 5, eff. June 16, 1991; Acts 1995,
74th Leg., ch. 298, § 4, eff. Sept. 1, 1995; Acts 2003, 78th Leg., ch. 315, §§ 12, 15, eff. Sept. 1, 2003.

Notes of Decisions (4)

V. T. C. A., Government Code § 74.055, TX GOVT § 74.055
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.0551

§ 74.0551. Certification of Willingness Not to Appear and Plead as an Attorney

Currentness

(a) The two-year period provided for in Section 74.055(c)(6) is from January 1 of one year through December 31 of the next year.

(b) An initial certification of willingness not to appear and plead made before the judge leaves active service extends through
December 31 of the year following the year in which the judge leaves active service. An initial certification made after the judge
leaves active service extends through December 31 of the year following the year in which the certification is made.

(c) The person's second and subsequent certifications begin on the January 1 following the year in which the initial certification
ends and each second January 1 thereafter, unless a written revocation is filed with the presiding judge not later than the 30th
day before the date the revocation takes effect. A revocation may not take effect until the completion of the initial certification
period under Subsection (b).

(d) If a revocation is not filed, recertification for subsequent two-year periods takes effect by operation of law.

(e) A revocation may be rescinded and a certification of willingness not to appear and plead reinstated only on written request
to the presiding judge and with the consent of the presiding judge.

Credits
Added by Acts 1989, 71st Leg., ch. 646, § 9, eff. Aug. 28, 1989. Amended by Acts 1995, 74th Leg., ch. 10, § 1, eff. April
12, 1995.

V. T. C. A., Government Code § 74.0551, TX GOVT § 74.0551
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.056

§ 74.056. Assignment by Presiding Judge

Currentness

(a) A presiding judge from time to time shall assign the judges of the administrative region to hold special or regular terms of
court in any county of the administrative region to try cases and dispose of accumulated business.

(b) The presiding judge of one administrative region may request the presiding judge of another administrative region to furnish
judges to aid in the disposition of litigation pending in a county in the administrative region of the presiding judge who makes
the request.

(c) The presiding judge of an administrative region may appoint a judge in the region to serve as acting presiding judge in the
absence of the presiding judge. An acting presiding judge has all the rights, duties, and powers of the presiding judge.

(d) In addition to an assignment under Sections 74.003, 75.002, and 75.003, the chief justice of the supreme court may assign
a retiree or a former judge whose last judicial office before retirement was justice or judge of the supreme court, the court of
criminal appeals, or a court of appeals to the administrative judicial region in which the retiree or former judge resides for
reassignment by the presiding judge of that region to a district or statutory county court in the region. The reassignment by a
presiding judge is subject to the requirements of Section 74.055. The assignment of a retiree or former judge by the chief justice
to the administrative region continues only during the period for which the retiree or former judge has certified a willingness
to serve under Section 74.0551.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Renumbered from V.T.C.A., Government Code § 74.033 and amended by
Acts 1987, 70th Leg., ch. 674, § 2.06, eff. Sept. 1, 1987. Amended by Acts 1989, 71st Leg., ch. 646, § 10, eff. Aug. 28, 1989.

Notes of Decisions (31)

V. T. C. A., Government Code § 74.056, TX GOVT § 74.056
Current through the end of the 2019 Regular Session of the 86th Legislature
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.057

§ 74.057. Assignment by Chief Justice

Currentness

(a) In addition to the assignment of judges by the presiding judges as authorized by this chapter, the chief justice may assign
judges of one or more administrative regions for service in other administrative regions when he considers the assignment
necessary to the prompt and efficient administration of justice.

(b) A judge assigned by the chief justice shall perform the same duties and functions authorized by this chapter that the judge
would perform if he were assigned by the presiding judge.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Renumbered from V.T.C.A., Government Code § 74.034 and amended
by Acts 1987, 70th Leg., ch. 148, § 2.93(a), eff. Sept. 1, 1987.

Notes of Decisions (3)

V. T. C. A., Government Code § 74.057, TX GOVT § 74.057
Current through the end of the 2019 Regular Session of the 86th Legislature
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.058

§ 74.058. Duty to Serve When Assigned

Currentness

(a) Except as provided by this chapter, a judge assigned by the presiding judge to a court in the same administrative region, or
to a court in another administrative region at the request of the presiding judge of the other administrative region, shall serve
in the court or administrative region to which he is assigned.

(b) The presiding judge of a judge's administrative region may relieve the judge of an assignment on presentation of good cause
in writing by the assigned judge to the presiding judge.

(c) If the presiding judge refuses to relieve a judge from assignment after receiving from the judge a written statement declining
the assignment for good cause, the judge may, not later than the fifth day after refusal by the presiding judge, petition the chief
justice for relief from the assignment for good cause. The chief justice may grant or refuse a petition for relief from assignment
at his discretion.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Renumbered from V.T.C.A., Government Code § 74.035 and amended
by Acts 1987, 70th Leg., ch. 148, § 2.93(a), eff. Sept. 1, 1987.

V. T. C. A., Government Code § 74.058, TX GOVT § 74.058
Current through the end of the 2019 Regular Session of the 86th Legislature
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.059

§ 74.059. Powers and Duties

Currentness

(a) A judge assigned under the provisions of this chapter has all the powers of the judge of the court to which he is assigned.

(b) A judge shall extend the regular terms of the court, or call the special terms, that are necessary to carry out the purposes of
this chapter and to dispose of pending litigation. If a term is extended, the other terms of the court may be opened and held as
usual, and a term of court in that district does not fail because of the extension. By entering an order on the minutes of the court,
the judge of a district court or statutory county court or a judge assigned by the presiding judge may convene a special term of
the court for the trial of cases, the entry of orders, and the disposition of the business before the court.

(c) A district, statutory probate, or statutory county court judge shall:

(1) diligently discharge the administrative responsibilities of the office;

(2) rule on a case within 90 days after the case is taken under advisement;

(3) request the presiding judge to assign another judge to hear a motion relating to the recusal of the judge from a case
pending in his court; and

(4) if an election contest or a suit for the removal of a local official is filed in his court, request the presiding judge to assign
another judge who is not a resident of the county to hold a regular or special term of court in that county to dispose of the suit.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Renumbered from V.T.C.A., Government Code § 74.036 and amended
by Acts 1987, 70th Leg., ch. 674, § 2.07, eff. Sept. 1, 1987. Amended by Acts 1995, 74th Leg., ch. 298, § 5, eff. Sept. 1, 1995.

Notes of Decisions (64)

V. T. C. A., Government Code § 74.059, TX GOVT § 74.059
Current through the end of the 2019 Regular Session of the 86th Legislature
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.060

§ 74.060. Limitation on Assignment

Currentness

(a) An active judge may not, without the judge's consent, be assigned out of the judge's district or county for more than 10
calendar days in a year.

(b) An active judge or justice of the supreme court, the court of criminal appeals, or a court of appeals may not be assigned
if the judge or justice has served 14 or more days as a visiting judge under this chapter in the year in which the assignment is
to be made. This subsection applies only to an initial assignment to a case and does not affect a judge's or justice's continuing
to sit in a particular case.

Credits
Added by Acts 1987, 70th Leg., ch. 148, § 2.93(a), eff. Sept. 1, 1987. Amended by Acts 1989, 71st Leg., ch. 726, § 2, eff. Sept.
1, 1989; Acts 1997, 75th Leg., ch. 1305, § 2, eff. Sept. 1, 1997.

V. T. C. A., Government Code § 74.060, TX GOVT § 74.060
Current through the end of the 2019 Regular Session of the 86th Legislature
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.061

§ 74.061. Compensation While Assigned

Effective: September 1, 2019
Currentness

(a) The salary, compensation, and expenses of a judge or justice while assigned under this chapter shall be paid in accordance
with this chapter and other law of this state.

(b) While serving in a county outside the judge's judicial district or county, an assigned judge is entitled to receive, in addition
to the assigned judge's necessary expenses, additional compensation from the county to which the assigned judge is assigned
in an amount not to exceed the difference between the compensation of the assigned judge from all sources, exclusive of the
per diem provided by Subsection (f), and the compensation received from all sources by the judge of the court to which the
assigned judge is assigned. If the judge of the court to which the assigned judge is assigned is paid an annual salary from
the state in accordance with Section 659.012(b), the amount by which that annual salary exceeds the amount of the state base
salary as set by the General Appropriations Act for the judge's position in accordance with Section 659.012(a) is not included in
the compensation of the judge for purposes of determining the compensation of the assigned judge under this subsection. The
county shall pay the compensation provided by this subsection on approval of the presiding judge of the administrative region
in which the court to which the assigned judge is assigned is located.

(c) The salary of a retired judge or justice while assigned under this chapter shall be paid out of money appropriated from the
general revenue fund for that purpose in an amount equal to the compensation received from state and county sources of the
judge of the court to which he is assigned. The salary of a retired judge or justice while assigned shall be determined pro rata
for the period of time that the judge or justice actually sits as the assigned judge. The salary of a retired statutory county court
judge assigned under this chapter to serve in a district court shall be paid by the state in the same manner as the salary of a
retired district judge assigned under this chapter to serve in a district court is paid by the state.

(d) For services actually performed while assigned under this chapter, a retired or former judge or justice shall receive from
county funds and money appropriated by the legislature the same amount of salary, compensation, and expenses that the regular
judge is entitled to receive from the county and from the state for those services. The presiding judge of the administrative
region shall certify to the county and the state the services rendered under this chapter by a retired or former judge or justice
and the share to be paid by the state. The amount certified by the presiding judge as the state's share shall be paid from an
item in the Judicial Section--Comptroller's Department of the General Appropriations Act for the payment of salaries of district
and criminal district judges.
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(e) When a district, statutory probate, constitutional county, or statutory county court judge is assigned under this chapter to a
court outside his own district or county, the judge, in addition to all other compensation authorized by law, is entitled to receive
his actual expenses in going to and returning from his assignment and his actual living expenses while in the performance of
his duties under the assignment. The county in which the duties are performed shall pay the expenses out of the general fund
of the county on accounts certified and approved by the presiding judge of the administrative region for that county.

(f) When a district, statutory probate, constitutional county, or statutory county court judge is assigned under this chapter to
a court outside his own district or county, the judge, in addition to all other compensation and expenses authorized by law, is
entitled to receive a per diem of $25 for each day or fraction of a day that the judge spends outside his district or county in the
performance of his duties under the assignment. The state shall pay the per diem in the same manner that it pays the judge's salary
on certificates of approval by the chief justice or the presiding judge of the administrative region in which the judge resides.

(g) An active judge or justice of the supreme court, the court of criminal appeals, or a court of appeals assigned under this
subchapter is not entitled to receive any additional compensation for serving as a visiting judge. A court of appeals justice
assigned to a court outside his own court of appeals district, a justice of the supreme court, or a judge of the court of criminal
appeals is entitled to receive actual expenses in going to and returning from assignment and actual living expenses while in the
performance of duties under the assignment. The county in which the duties are performed shall pay the expenses out of the
county's general fund on accounts certified and approved by the presiding judge of the administrative region for that county.

(h) Notwithstanding Subsection (c), the salary from the state of a retired judge or justice assigned to a district court is determined
pro rata based on the sum of the regular judge's salary from the county plus the amount of the state base salary paid to a district
judge as set by the General Appropriations Act in accordance with Section 659.012(a) .

(i) Notwithstanding Subsection (d), the salary from the state of a former judge or justice assigned to a district court is determined
pro rata based on the amount of the state base salary paid to a district judge as set by the General Appropriations Act in
accordance with Section 659.012(a) .

(j) A judge or justice who sits as an assigned judge for half a day or less shall be compensated in an amount that is equal to one-
half of the amount to which a judge or justice is entitled for sitting as an assigned judge for a full day under this section.

(k) Notwithstanding any other provision of law, a former, retired, or active judge is not entitled to compensation paid by the
state when the judge sits as an assigned judge for a statutory county court.

(l) A judge of a district, statutory probate, constitutional county, or statutory county court who is assigned under this chapter to
a court in a county other than the county in which the judge serves is not an employee of the other county.

(m) A former or retired judge or an active judge or justice of the supreme court, the court of criminal appeals, or a court of
appeals who is assigned under this chapter is not an employee of the county in which the assigned court is located.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Renumbered from V.T.C.A., Government Code § 74.037 and amended
by Acts 1987, 70th Leg., ch. 674, § 2.08, eff. Sept. 1, 1987. Amended by Acts 1989, 71st Leg., ch. 82, § 3, eff. Aug. 28, 1989;
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Acts 1989, 71st Leg., ch. 646, § 11, eff. Aug. 28, 1989; Acts 1989, 71st Leg., ch. 726, § 3, eff. Sept. 1, 1989; Acts 1991, 72nd
Leg., ch. 785, § 6, eff. June 16, 1991; Acts 1995, 74th Leg., ch. 298, § 6, eff. Sept. 1, 1995; Acts 1997, 75th Leg., ch. 1166,
§ 4, eff. Sept. 1, 1997; Acts 1997, 75th Leg., ch. 1305, § 3, eff. Sept. 1, 1997; Acts 1999, 76th Leg., ch. 299, § 1, eff. Sept. 1,
1999; Acts 2001, 77th Leg., ch. 1184, § 1, eff. Sept. 1, 2001; Acts 2003, 78th Leg., ch. 315, § 13, eff. Sept. 1, 2003; Acts 2007,
80th Leg., ch. 1364, § 1, eff. Sept. 1, 2007; Acts 2019, 86th Leg., ch. 606 (S.B. 891), § 14.02, eff. Sept. 1, 2019; Acts 2019,
86th Leg., ch. 1121 (H.B. 2384), § 15, eff. Sept. 1, 2019.

Notes of Decisions (4)

V. T. C. A., Government Code § 74.061, TX GOVT § 74.061
Current through the end of the 2019 Regular Session of the 86th Legislature
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter C. Administrative Judicial Regions (Refs & Annos)

V.T.C.A., Government Code § 74.062

§ 74.062. Expenses at Meetings

Currentness

A judge who is required to attend an annual or special meeting prescribed by this chapter, or an educational course required by
law, in addition to all other compensation allowed by law, is entitled to receive his actual travel expenses going to and returning
from the place of the meeting or course and his actual expenses while attending the meeting or course.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Renumbered from V.T.C.A., Government Code § 74.038 and amended
by Acts 1987, 70th Leg., ch. 674, § 2.09, eff. Sept. 1, 1987.

V. T. C. A., Government Code § 74.062, TX GOVT § 74.062
Current through the end of the 2019 Regular Session of the 86th Legislature
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 74. Court Administration Act (Refs & Annos)
Subchapter D. Administration by County

V.T.C.A., Government Code § 74.092

§ 74.092. Duties of Local Administrative Judge

Effective: September 1, 2017
Currentness

(a) A local administrative judge, for the courts for which the judge serves as local administrative judge, shall:

(1) implement and execute the local rules of administration, including the assignment, docketing, transfer, and hearing of
cases;

(2) appoint any special or standing committees necessary or desirable for court management and administration;

(3) promulgate local rules of administration if the other judges do not act by a majority vote;

(4) recommend to the regional presiding judge any needs for assignment from outside the county to dispose of court caseloads;

(5) supervise the expeditious movement of court caseloads, subject to local, regional, and state rules of administration;

(6) provide the supreme court and the office of court administration requested statistical and management information;

(7) set the hours and places for holding court in the county;

(8) supervise the employment and performance of nonjudicial personnel;

(9) supervise the budget and fiscal matters of the local courts, subject to local rules of administration;

(10) coordinate and cooperate with any other local administrative judge in the district in the assignment of cases in the courts'
concurrent jurisdiction for the efficient operation of the court system and the effective administration of justice;
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(11) if requested by the courts the judge serves, establish and maintain the lists required by Section 37.003 and ensure
appointments are made from the lists in accordance with Section 37.004;

(12) perform other duties as may be directed by the chief justice or a regional presiding judge; and

(13) establish a court security committee to adopt security policies and procedures for the courts served by the local
administrative district judge that is composed of:

(A) the local administrative district judge, or the judge's designee, who serves as presiding officer of the committee;

(B) a representative of the sheriff's office;

(C) a representative of the county commissioners court;

(D) one judge of each type of court in the county other than a municipal court or a municipal court of record;

(E) a representative of any county attorney's office, district attorney's office, or criminal district attorney's office that serves
in the applicable courts; and

(F) any other person the committee determines necessary to assist the committee.

(b) A court security committee may recommend to the county commissioners court the uses of resources and expenditures of
money for courthouse security, but may not direct the assignment of those resources or the expenditure of those funds.

Credits
Added by Acts 1987, 70th Leg., ch. 148, § 2.93(a), eff. Sept. 1, 1987. Amended by Acts 1989, 71st Leg., ch. 646, § 14, eff. Aug.
28, 1989; Acts 1991, 72nd Leg., ch. 746, § 68, eff. Oct. 1, 1991; Acts 2009, 81st Leg., ch. 1224, § 1, eff. Sept. 1, 2009; Acts
2015, 84th Leg., ch. 1223 (S.B. 1876), § 3, eff. Sept. 1, 2015; Acts 2017, 85th Leg., ch. 190 (S.B. 42), § 9, eff. Sept. 1, 2017.

Notes of Decisions (7)

V. T. C. A., Government Code § 74.092, TX GOVT § 74.092
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)

Title 2. Judicial Branch (Refs & Annos)
Subtitle F. Court Administration

Chapter 75. Other Court Administration
Subchapter A. Assignment of Former Judges and Retired Judges Who Elect to be Judicial Officers
(Refs & Annos)

V.T.C.A., Government Code § 75.001

§ 75.001. Judicial Retiree Election to be Judicial Officer

Currentness

(a) A retiree under Subtitle D or E of Title 8 1  may elect to be a judicial officer.

(b) An election under this section may be made:

(1) not later than the 90th day after the date of the person's retirement in a document addressed to the chief justice of the
supreme court; or

(2) after the 90th day after the date of the person's retirement in a petition addressed to the supreme court.

(c) An election under Subsection (b)(2) takes effect only on approval of the petition by the supreme court.

(d) A retiree who makes an election under this section shall be designated a senior judge.

Credits
Acts 1985, 69th Leg., ch. 480, § 1, eff. Sept. 1, 1985. Amended by Acts 1989, 71st Leg., ch. 2, § 8.41(a), eff. Aug. 28, 1989;
Acts 1989, 71st Leg., ch. 179, § 2(e), eff. Sept. 1, 1989; Acts 1989, 71st Leg., ch. 646, § 18, eff. Aug. 28, 1989.

Notes of Decisions (11)

Footnotes

1 V.T.C.A., Government Code §§ 831.001 et seq. and 836.001 et seq., respectively. Acts 1989, 71st Leg., ch. 646, § 18
inserted a reference to subtitle H of Title 110B, which was relettered as subtitle E of Title 8 of the Government Code
by Acts 1989, 71st Leg., ch. 179, § 1.
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RULES OF JUDICIAL ADMINISTRATION 

- Updated With Amendments Effective September 1, 2019 - 

Rule 1. Authority 

These rules are promulgated pursuant to Section 74.024 of the Texas Government 

Code. 

Rule 2. Definitions 

In these rules: 

a. “Chief Justice” means the Chief Justice of the Supreme Court. 

b.  “Presiding Judge” means the presiding judge of an administrative region. 

c.  “Administrative region” means an administrative judicial region created by 

Section 74.042 of the Texas Government Code. 

d.  “Statutory county court” means a court created by the legislature under Article V, 

Section 1, of the Texas Constitution, including county courts at law, county criminal 

courts, county criminal courts of appeals, and county civil courts at law, but not including 

statutory probate courts as defined by Section 3(ii) of the Texas Probate Code. 

Rule 3. Council of Presiding Judges 

a.  There is hereby created the Council of Presiding Judges, composed of the Chief 

Justice as chairman and the nine presiding judges of the administrative regions. 

b. The Chief Justice shall call and preside over an annual meeting of the Council on 

a date and at a time and place in the State designated by the Chief Justice. 

c.  The Chief Justice may call and convene additional meetings of the Council that he 

considers necessary for the promotion of the orderly and efficient administration of 

justice. 

d.  At the will of the Chief Justice, the Council may choose one of its members to 

serve as chairman, who will serve for a period of two years. 

e.  At the meetings, the Council shall: 

(1)  study the condition of the dockets of the courts of the State to determine the 

existence of: 

(a) a significant increase in the number of new cases filed; 
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(4) on motion by either party in a disciplinary action against an attorney, 

request the presiding judge to assign another judge who is not a resident of the 

administrative region where the action is pending to dispose of the case; 

(5) request the presiding judge to assign another judge of the 

administrative region to hear a motion relating to the recusal or disqualification of 

the judge from a case pending in his court; and 

(6) to the extent consistent with safeguarding the rights of litigants to the 

just processing of their causes, utilize methods to expedite the disposition of cases 

on the docket of the court, including 

(a) adherence to firm trial dates with strict continuance policies; 

(b) the use of telephone or mail in lieu of personal appearance by 

attorneys for motion hearings, pretrial conferences, scheduling and the 

setting of trial dates; 

(c) pretrial conferences to encourage settlements and to narrow 

trial issues; 

(d) taxation of costs and imposition of other sanctions authorized 

by the Rules of Civil Procedure against attorneys or parties filing frivolous 

motions or pleadings or abusing discovery procedures; and 

(e) local rules, consistently applied, to regulate docketing 

procedures and timely pleadings, discovery and motions.  

Rule 8. Assignment of Judges. 

a. Judges may be assigned in the manner provided by Chapter 74 of the Texas 

Government Code to hold court when: 

(1) the regular judge of the court is absent or is disabled, recuses himself, 

or is recused under the provisions of Rule 18a, T.R.C.P., or is disqualified for any 

cause; 

(2) the regular judge of the court is present and is trying cases as 

authorized by the constitution and laws of this State; or 

(3) the office of the judge is vacant because of death, resignation, or other 

cause. 

b. A Presiding Judge from time to time shall assign the judges of the 

administrative region, including qualified retired appellate judges, to hold special or 
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regular terms of court in any county of the administrative region to try cases and dispose 

of accumulated business. 

c. The Presiding Judge of one administrative region may request the Presiding 

Judge of another administrative region to furnish judges to aid in the disposition of 

litigation pending in a court in the administrative region of the Presiding Judge who 

makes the request. 

d. In addition to the assignment of judges by the Presiding Judges as authorized 

by Chapter 74 of the Texas Government Code, the Chief Justice may assign judges of one 

or more administrative regions for service in other administrative regions when he 

considers the assignment necessary to the prompt and efficient administration of justice. 

A judge assigned by the Chief Justice shall perform the same duties and functions that the 

judge would perform if he were assigned by the Presiding Judge. 

Rule 9. Local Administrative Judges. 

a. In any county in which there are two or more district courts, the judges of those 

courts shall elect one of the district judges as the local administrative district judge. In 

any county in which there are two or more statutory county courts, the judges of those 

courts shall elect one of the statutory county court judges as the local administrative 

statutory county court judge. If a local administrative district judge or a local 

administrative statutory county court judge is not so chosen, the Presiding Judge of the 

administrative region shall designate one of the qualified judges of the county as the local 

administrative district judge or the local administrative statutory county court judge. The 

local administrative judges shall be responsible to the Presiding Judge of the 

administrative region for the expeditious dispatch of business in the district and statutory 

county courts of the county. 

b. Under the direction of the local administrative judge, the district and statutory 

county court judges of the county shall adopt rules to provide for the orderly 

administration of the affairs of the district and statutory county courts of the county. The 

rules shall employ a uniform and consistent numbering system approved by the Supreme 

Court and the Council of Presiding Judges. These rules shall provide, among other 

matters, for the orderly discharge of the local judicial responsibilities for matters relating 

to: 

(1) docket management of the local courts; 

(2) regular meetings to address the matters set forth in Rule 3.e.; 

(3) judicial budget matters; 

(4) adult and juvenile probation matters; 

(5) County Auditor matters; 
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No. 8701 

STATE OF TEXAS 

vs. 

RODNEY REED 

IN THE218T DISTRIST COURT 

OF BASTROP COUNTY, 

STATE OF TEXAS 

MOTION TO RECUSE JUDGE REVA TOWSLEE-CORBETT 

COMES NOW the Defendant Rodney Reed who files this Motion to Recuse Judge Reva 

Towslee-Corbett. Judge Towslee-Corbett should be recused because of the appearance of 

impropriety in Judge Towslee-Corbett deciding matters in a case in which it has been alleged 

that her father, Judge Harold Towslee, presided over the conviction of an innocent man. 

A. Verified Facts Supporting Recusal 

Mr. Reed was convicted and sentenced to death in a 1998 trial presided over by Judge 

Harold Towslee, who is Judge Reva Towslee-Corbett's father. In multiple habeas proceedings, 

Mr. Reed has asserted claims of actual innocence as well as claims that Judge Towslee violated 

his due process rights by rushing his case to trial with unprepared counsel and making 

evidentiary rulings that tipped the scales of justice in favor of conviction.1See generally, Ex 

Parte Reed, WR No. 50,961. Mr. Reed has further alleged that Judge Towslee presided over an 

unfair state habeas proceeding in which he wrongly discounted the credibility of witnesses to a 

relationship between Reed and Stites and failed to rectify the State's non-disclosure of 

exculpatory DNA evidence. See generally Reed y. Thaler, No. A-02—CA-142, 2012 WL 

2254217 (W.D. Tex. 2012). Judge Reva Towslee-Corbett presided over a 2006 state habeas 

hearing in Reed's case on claims of prosecutorial misconduct by the State. Judge Towslee-

These claims included complaints regarding Judge Towslee's (1) denial of trial counsel's well-made motions for 
continuance, (2) the improper admonishment and appointment of counsel for two witnesses to a third party 
confession by an alternative suspect, and (3) the improper exclusion of evidence of Reed's innocence-including the 
fact that Jimmy Fennell failed a polygraph indicating that he (and not Reed) killed Stites. 

FILED gttify 

Sarah Loucks 
District Clerk, Bastrop County 



Corbett adopted every one of the lengthy finding of fact and conclusion of law proposed by the 

State. 

Since that hearing, however, additional new questions have been raised in the media 

regarding Judge Towslee-Corbett's impartiality in a similar claim of innocence by a man 

convicted and sentenced to death by her father. In 2006 and 2007, Judge Reva Towslee-Corbett 

presided over the re-trial proceedings in Anthony Graves's case. Graves, like Reed, was 

convicted and sentenced to death by Judge Towslee. Graves, like Reed, had asserted claims of 

innocence and prosecutorial misconduct. The Fifth Circuit Court of Appeals reversed Graves's 

conviction based on its determination that but for the State's misconduct in withholding 

exculpatory evidence, Graves would not have been convicted. See Graves v. Dretke, 442 F.d 

334 (5th Cir. 2006). Public allegations of bias against Judge Towslee-Corbett in the Graves case 

focused on her conduct which was viewed as protecting her father's prior rulings that Graves 

was guilty as well as shielding the misconduct of her father's former law partner who engaged in 

the misconduct that led to Graves's wrongful conviction. See Appendices A-C (media reports 

regarding Graves). Judge Towslee-Corbett was first criticized for her decision to set bond for 

Graves at $1 million. See Appendix A (Jordan Smith, Graves Released and Re-Arrested, Austin 

Chronicle, Jan. 7, 2007). The federal magistrate who handled Graves's case on remand 

characterized Judge Towslee-Corbett's bond decision as "excessive and oppressive." See id. 

Judge Towslee-Corbett was next accused of making a "bizarre" decision in the Graves case in 

which she excluded from trial the exculpatory testimony of Robert Carter—the very evidence 

that led to the re-trial in the first place. See Appendix B (Jordan Smith, Anthony Graves Update: 

Defense Team Shot Down Again, Austin Chronicle, Jul. 20, 2007). After special prosecutors 

moved to dismiss the charges against Graves, Judge Reva Towslee-Corbett was again publiclyfor 
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refusing to enter an order acknowledging Graves's innocence a precursor for Graves receiving 

compensation for wrongful conviction. See Appendix C (Lisa Faulkenberg, Maybe Judge is Just 

Dad's Girl, Houston Chronicle, Feb. 16, 2011).2 Because Judge Towslee-Corbett's refused to 

acknowledge that her father presided over Grave's wrongful conviction, the Texas Legislature 

enacted a law specifically directed towards the Grave's case so that Graves could be formally 

exonerated and compensated. See Appendix D (Brandi Grissom, Senate Approves Anthony 

Graves Compensation Bill, Texas Tribune, May 18, 2011). In an article focusing on Judge 

Towslee-Corbett's decision in the case, Mr. Graves summed up the problem with Judge 

Towslee-Corbett's participation in the case as follows: 

I mean, even her best intentions would not have allowed her to be as neutral as 
she should be as a judge, because her own father was over this case . . . Just the 
fact that she had a connection, it didn't look right on the surface. 

Appendix C. 

B. Recusal Is Required Because of the Appearance of Impropriety in Judge 
Towslee•Corbett's Presiding Over Reed's Case. 

The law governing recusal is not limited to cases in which a judge has an actual bias or 

prejudice in a case; a judge must also recuse herself where her "impartiality might reasonably be 

questioned." See Tex. R. Civ. P. 18b(b)(1). In considering this question, the "proper inquiry is 

whether a reasonable member of the public at large, knowing all the facts in the public domain 

concerning the judge and the case, would have a reasonable doubt that the judge is actually 

impartial." Ex parte Ellis, 275 S.W.3d 109, 116 (Tex. App.—Austin 2008). The purpose of the 

recusal based on the appearance of bias, even absent proof of actual bias, was described by 

Justice Enoch of the Texas Supreme Court: 

2 Judge Towslee-Corbett has been publicly lauded by Charles Sebesta, the prosecutor now facing a bar investigation 
for his misconduct in Graves, because she did not "buy into the `absolute innocence' charade." Charles Sebesta, 
Setting the Record Strait (http://charlessebesta.net/the-solution/).
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After all[,] the impartial standard [of Rule 18b(2)(a) ] has been adopted in order 
that the public, i.e., the person on the street, might have confidence in the 
judiciary and to protect judges from unjustified complaints about their being 
partial in their decision 

Rogers v. Bradley, 909 S.W.2d 872 (Tex. 1995) (Enoch, J.) (quotingAguilar v. Anderson, 855 

S.W.2d 799, 804-05 (Tex. App.—El Paso 1993) (Osborn, C.J, concurring). 

The parent-child relationship between Judge Towslee-Corbett and her father, who 

presided over Reed's trial, alone raises substantial questions regarding the appearance of bias. 

Although Rule 18(b) does not contemplate a daughter presiding over the same case has her 

father, consanguinity with a party, even to the third degree, is grounds for mandatory 

disqualification. See Tex. R. Civ. P. 18b(a)(3). Likewise, mandatory recusal is mandated where 

anyone within the third degree of consanguinity has an interest that could be substantially 

affected by the case. See id. at 18b(b)(7)(B). Recusal is also mandated where a first degree 

relation acts as counsel. See id. at 18b(b)(8). While Judge Towslee is not a party, his role as the 

presiding judge at trial cannot be ignored. Judge Towslee clearly has a reputational interest that 

would be affected by the outcome if Mr. Reed is ultimately successful in his innocence claim. 

And although Judge Towslee is not a lawyer in the proceeding, his participation as judge in the 

matter under attack raises the same concerns that warrant mandatory recusal under Rule 

18b(b)(8). 

Although the parent-child relationship alone support's recusal in this case, the parallels 

between Reed's case and that of Anthony Graves wrongful conviction weigh heavily towards 

recusal. Reed does not merely complain about rulings by Judge Towslee-Corbett, the attached 

press articles are evidence of a public perception that Judge Towslee-Corbett was not impartial in 

the Graves case based on the fact that her father presided over the original trial and death 

sentence. The parallels between Reed's case and Graves are unmistakable. Both are high profile 
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eases in which Judge Towslee-Corbett's father presided and sentenced the defendants to 

death.Both involved claims that the defendants are innocent, the defense team appointed by 

Judge Towslee (Calvin Garvey and Lydia Clay-Jackson) were ineffective, and that the 

prosecution suppressed exculpatory evidence. The appearance of impropriety established by 

these parallels have been recognized in the press: 

It wouldn't be the first time that Towslee-Corbett has presided over a case 
originally heard by her father — nor the first time that attorneys and other court 
watchers have been skeptical of her decision not to recuse herself. Harold 
Towslee presided over the 1998 Bastrop Co. capital murder trial of Rodney Reed; 
earlier this year his daughter presided over an evidentiary hearing in that case — 
ordered by the Court of Criminal Appeals, in part over a question of whether the 
Bastrop DA withheld evidence from Reed's defense. During that hearing, 
Towslee-Corbett consistently ruled against the defense, and in June signed off on 
a prosecutor-drafted findings of fact to declare that Reed has no basis on which to 
receive a new trial. 

See Appendix E (Jordan Smith, Temporary Freedom for Anthony Graves?, Austin Chronicle, 

Oct. 13, 2006). 

While an actual bias is certainly grounds for recusal, the question for the Court goes 

beyond whether she believes in her own heart that she can be fair and impartial. The question of 

recusal focuses on public perception. Ex parte Ellis, 275 S.W.3d at 116; Rogers v. Bradley, 909 

S.W.2d 872; Aguilar, 855 S.W.2d 804-05. And the evidentiary burden is low; recusal is required 

if a "reasonable member of the public at large" would have "reasonable doubt" regarding a 

judge's impartiality. See id. Based on the relationship between Judge Towslee-Corbett and her 

father, Judge Towslee's reputational interest in the outcome of Reed's case, the significant 

parallels between Reed's case and Graves, and the extensive media attention alleging 

impropriety, recusal is required under Rule 18(b). 
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Conclusion and Prayer 

Based on the foregoing, Reed respectfully requests that Judge Reva Towslee-Corbett 

recuse herself from further participation in this matter. If she declines, this motion should be set 

for a hearing with sufficient notice so that Reed can fully prepare and present evidence 

supporting the need for recusal. 

Respectfully submitted, 

/s/BryceBenjet  

Bryce Benjet 
State Bar No, 24006829 
40 Worth St. Suite 701 
New York, NY 10013 
(212) 364-5980 

Andrew F. MacRae 
State Bar No. 00784510 
LEVATINOIPACE LLP 
1101 S. Capital of Texas Highway 
Building K, Suite 125 
Austin, TX 78746 
(512) 637-8565 
(512) 637-1583 (fax) 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of this motion was hand delivered to the Bastrop District 
Attorney's Office as transmitted to counsel for the State via e-mail and U.S. Mail to: 

Matthew Ottoway 
Assistant Attorney General 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711 

/s/Bryce Benjet 
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VERIFICATION 

I, Bryce Benjet, am counsel of record in the above-styled case and verify that the facts 

alleged in this Motion are true and correct to the best of my knowledge. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed in Queens County.NY, this 8th day of April 2014. 

Bryce Benjet 
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No. 8701 

The State of Texas 

Vs 

Rodney Reed 

ORDER OF VOLUNTARY RECUSAL 

In the District Court 

Of Bastrop County, TX 

21st Judicial District 

On May 23, 2014, the court considered the Motion to Recuse filed by Bryce Benjet, attorney for 

movant, in the above captioned cause. 

Having considered the motion, the Court FINDS the allegations contained in the motion do not 

support recusal. The Court does not harbor any personal bias or prejudice against the movant nor does 

the Court lack impartiality. The Court remains able to base its decision on the facts as they develop at 

trial, and to render a fair judgment in this case. 

While the Court is qualified to participate in this case, the Court finds the interest of judicial 

economy along with the appearance of propriety dictate the Court sua sponte recuse itself from any 

further proceedings in this case. 

So that all parties in this case will have confidence in a fair and impartial tribunal, the Court asks 

that the Presiding Judge of the Second Administrative Region assign a judge to preside over this case. 

Signed the " iday of  ,  &oil"

norable Rev L. Towslee Corbett 
Ju e Prssiding 

FILED 
DA 
Sarah Zel 

District Clink SW/DP County 

l
l¡
i
l
l
I
1
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No. 8701

The State of Texas §

§

§

§

§

In the District Court

Vs

Rodney Reed

Of Bastrop County, TX

21st Judicial District

ORDER OF VOLUNTARY RECUSAL

I¡
! I
i
i
i

l
I
.I

On May 23, 2014, the court considered the Motion to Recuse filed by Bryce Benjet, attorney for
movant, in the above captioned caose.

Having considered the motion, the Court FINDS the allegations contained in the motion do not
support recusal. The Court does not barbor any personal bias or prejudice against the movant nor does

the Court lack impartiality. The Court remains able to base its decision on the facts as they develop at
trial, and to render a fair judgment in this case.

While the Court is qualified to participate in this case, the Court finds the interest of judicial
economy along with the appearance of propriety dictate the Court sua sponte recuse itself from any
further proceedings in this case.

I

So that all parties in this case will have confidence in a fair and impartial tribunal, the Court asks

that the Presiding Judge of the Second Administrative Region assign ajudge to preside over this case.

Signed the~ day of vfY) ~ 6)01'-1\ '"OJdJ-
i ;

, ,,
i \, I

: ¡
i
i

!
i

I
I
I
1
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MAY/28/2014/WED 11:12 AM FAX No. P, 002 

THE STATE OF TEXAS 

SECOND ADMINISTRATIVE JUDICIAL REGPA 

ORDER OF ASSIGNMENT BY THE PRESIDING JUDGE 

Pursuant to Section 74.056, Texas Government Code, I hereby assign the 
Honorable Doug Shaver, Senior Judge, 262nd Judicial District Court, to the 21st 
Judicial District Court of Bastrop County, Texas. 

This assignment begins the 28th clay of May, 2014 and is for the primary 
purpose of hearing cases and disposing of any accumulated business requested by the 
court. 

This assignment shall continue as may be necessary for the assigned Judge to 
dispose of any accumulated business and to complete trial of any case or cases begun 
during this assignment, and to pass on motions for new trial and all other matters 
growing out of accumulated business or cases heard before the Judge herein assigned, 
or until terminated by the Presiding Judge. 

It is ordered that the Clerk of the Court to which this assignment is made, if it is 
reasonable and practicable, and if time permits, give notice of this assignment to each 
attorney representing a party to a case that is to be heard in whole or in part by the 
assigned Judge. 

It is further ordered that the Clerk, upon receipt hereof, shall post a copy of this 
order in a prominent place in the public area of the Clerk's office, This posting shall 
constitute "Notice of Assignment" as required by Section 74.053, Texas Government 
Code. 

Attest: 

Rebecca Brite 
Administrative Assistant 

Assignment # 25737 

Ordered this 28th of May, 2014, 

"A* Fure 
Olen Underwood, Presiding Judge 
Second Administrative Judicial Region 

FILED 
DA 

Diaolat Oft, Beettop Cooly 

2-

Lilt 
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Y/28/2U14/WED 11 : 11 AM FAX No, P 101 

Second Administrative Judicial Region-6f 
Texas 

Olen Underwood 
Presiding Judge 

Melanie Sipes 
Administrative Assistant 

May 28, 2014 

Honorable Doug Shaver 

Dear Judge Shaver: 

Rebecca Brite 
Administrative Assistant 

Enclosed please find assignment #25787 for the 21st Judicial District Court of Bastrop 
County to bear Cause No. 8701; State of Texas vs. Rodney Reed and to dispose of any 
other business requested by the court. 

Compensation for this assignment has been authorized not to exceed 1 day(s). 

If the case or cases you are hearing under this assignment extend beyond the 
authorized time for compensation you must obtain an extension of time in order to 
receive compensation for anything beyond. that period. Please note you will receive an 
extension of time for compensation only, not a new assignment. Also note an extension 
is not automatic but will be granted only if there are sufficient funds available. 

Please be aware that claims must be submitted on the enclosed salary form and 
returned to my attention no more than AQ days following the conclusion of your 
assignment. (The Comptroller has requested a strict time frame) 

If you have any questions feel free to call. 

Sincerely, 

Rebecca Brite 
Enclosure(s) 

FLID1 2
DA e 

Stir 
maid Cle/kt &WV C. 

‘90.1 Tkompxon, S.ita 202 * Comas, Taws 77801 sY 036) 5384176 >f Fox MO 538-8157 

last 
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August 9, 2019 

Hon. Blake A. Hawthorne 
Clerk, Supreme Court of Texas 
201 W. 14th Street 
Austin, Texas 78711 

Dear Mr. Hawthorne: 

HE4.;tr v 
IN SUPREME COURT 

OF TEXAS 

AUG 1 5 21743 
BLAKE HAWTHORNE, Clerk 
BY Deputy 

Please remove my name from the list of judges who receive assignments, 

as I am retiring. 

Thank you, 

Doug Shaver 
Retired Judge 262 District Court 
Bar #18136000 

Received by General CounseatZk9D(C1 
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The Supreme Court of Texas 

 
 
CHIEF JUSTICE 
   NATHAN L. HECHT 
 
JUSTICES 
   PAUL W. GREEN 
   EVA M. GUZMAN 
   DEBRA H. LEHRMANN 
    JEFFREY S. BOYD 
    JOHN P. DEVINE 
    JEFFREY V. BROWN 
    JAMES D. BLACKLOCK   
    J. BRETT BUSBY   

 
 

201 West 14th Street     Post Office Box 12248     Austin TX 78711 
Telephone: 512/463-1312          Facsimile: 512/463-1365 

 
 
 
 
 
 
 

August 19, 2019 

 
CLERK 
   BLAKE A. HAWTHORNE 
 
GENERAL COUNSEL 
   NINA HESS HSU 
 
EXECUTIVE ASSISTANT 
   NADINE SCHNEIDER 
 
PUBLIC INFORMATION OFFICER 
   OSLER McCARTHY 

 
 
The Honorable Doug Shaver                     via regular mail   
Senior District Judge of the 262nd District Court 
 
Dear Judge Shaver: 
 
 I am in receipt of your letter dated August 9, 2019, notifying the Court of your need to 
discontinue further assignments and to change your eligibility status as a visiting judge.   
 
 Doug, thank you for serving the Texas judiciary and the people of Texas for so many years.   
 
 Best wishes. 
 
       Sincerely, 
 
       
 
       Nathan L. Hecht 
       Chief Justice 
 
 
c: Hon. Billy Ray Stubblefield, Presiding Judge, 3rd AJR  via email 

Angela Garcia, Office of Court Administration   via email 
 Comptroller’s Office/Judiciary Division    via email 
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1,ry 
cp 

Lt.) 
Andrea Partida 
Criminal Court Coordinator 
(512) 581-7137 (512) 581-4037 
(512) 581-4038 (512) 581-4038 

4"-pg' Deborah Shirocky 
Civil Court Coordinator 

21st, 335t'', 423rd Judicial District Courts for Bastrop County, Texas 
804 Pecan Street 

Bastrop, Texas 78602 

NOTICE OF HEARING 

DATE: November 6, 2019 

TO: Andrew F. MacRae, Attorney at Law (512) 637-1583 and U.S. Mail 
Bryce Benjet, Attorney at Law, via U.S. Mail 
Matthew Ottoway, Assistant Attorney General (512) 320-8132 and U.S. Mail 
Bryan Goertz, District Attorney, Hand Delivered 
Sarah Loucks, Bastrop County District Clerk, Hand Delivered 

RE: Cause No.8701 The State of Texas vs. Rodney Reed; In the 21st Judicial District Court of 
Bastrop County, Texas 

Please be Advised: 

The above entitled and numbered cause has been set for a Hearing on Wednesday, November 13, 2019 
@ 1:30 p.m. in Bastrop, Texas. 

The hearing will take place at the Bastrop County Law Enforcement Center District Courtroom, 200 Jackson 
Street, Bastrop, Texas. 

The Honorable Carson Campbell will be presiding. 

Respectfully, 

R PdALL 
Andrea R. Partida 

Filed 

NOV 0 6 2019 
Sarah I PA rks 

District Clef*, Bastrop County 
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No. WR-90,124-02 
 
 

IN THE 
Court of Criminal Appeals of Texas 

 
 

In re STATE OF TEXAS ex. rel. BRYAN GOERTZ, 
        Relator, 

 
 

RELATOR’S MOTION FOR TEMPORARY RELIEF PENDING 
DISPOSITION OF RELATOR’S MOTION FOR LEAVE TO  

FILE A PETITION FOR WRIT OF PROHIBITION 
 
 

Original Proceeding to Cause No. 8701 
Pending in the 21st Judicial District Court of Bastrop County 

 
 

BRYAN GOERTZ 
Criminal District Attorney 
Bastrop County, Texas 

MATTHEW OTTOWAY 
Assistant Attorney General/ 
Assistant Criminal District Attorney 
Bastrop County, Texas  
Texas Bar No. 24047707 

Post Office Box 12548, Capitol Station 
Austin, Texas 78711 
Tel.: (512) 936-1400 
Fax: (512) 320-8132 
Email: matthew.ottoway@oag.texas.gov 

Attorneys for Relator 
  

WR-90,124-02
COURT OF CRIMINAL APPEALS

AUSTIN, TEXAS
Transmitted 11/8/2019 4:15 PM

Accepted 11/8/2019 4:54 PM
DEANA WILLIAMSON

CLERK

                RECEIVED
COURT OF CRIMINAL APPEALS
                11/8/2019
  DEANA WILLIAMSON, CLERK
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IDENTITIES AND PARTIES OF COUNSEL 

Relator 
Bryan Goertz, Criminal District Attorney 
BASTROP COUNTY DISTRICT ATTORNEY’S OFFICE  

Relator’s counsel 
Matthew Ottoway, Assistant District Attorney (special prosecutor) 
OFFICE OF THE ATTORNEY GENERAL OF TEXAS 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711 

Respondents  
Honorable Carson Campbell (elected) 
21ST DISTRICT COURT 

Honorable Doug Shaver (by designation) 
21ST DISTRICT COURT 

Real Party in Interest  
Rodney Reed 

Real Party in Interest Reed’s counsel 
Bryce Benjet 
THE INNOCENCE PROJECT 
40 Worth Street, Suite 701 
New York, New York 10013 

Andrew F. MacRae 
LEVATINO|PACE 
1101 S. Capital of Texas Highway, Building K, Suite 125 
Austin, Texas 78746  
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INTRODUCTION 

As described in greater detail below, Relator Bryan Goertz, 

Criminal District Attorney for Bastrop County, files this Motion for 

Temporary Relief (the “Motion”) asking the Court to issue a temporary 

order staying the occurrence of a judicial hearing presently scheduled to 

occur on November 13, 2019. See Exhibit A1 (the “Hearing”). This Motion 

is being filed simultaneously with Relator’s Motion for Leave to File a 

Writ of Prohibition (the “Petition”). In the Petition, Relator seeks a writ 

of prohibition barring Respondents, the Honorable Carson Campbell and 

the Honorable Doug Shaver—respectively the elected and the assigned 

judges of the 21st District Court of Bastrop County—from considering 

and ultimately ruling on two motions filed by the Real Party in Interest, 

Rodney Reed, a death row inmate whose execution is set for November 

20, 2019. See Exhibit B (the “Reed Motions”).  

Respondent Shaver was assigned to Reed’s criminal proceedings by 

written order in 2014. After signing Reed’s initial execution order, 

presiding over a postconviction DNA and a subsequent state habeas 

proceeding, Respondent Shaver signed the current order setting Reed’s 

                                         
1 “Exhibit A” is a Notice of Hearing entered at the directive of Respondent, the 

Honorable Carson Campbell. 
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execution. Reed has moved to withdraw this execution order citing new 

evidence. See Exhibit B. He has also moved to void the execution order, 

arguing that Respondent Shaver’s assignment lapsed before he signed it. 

Id. Reed seeks rulings on these motions by Respondent Campbell who 

has set a hearing on them for next Wednesday, November 13, 2019, 

despite the fact that Respondent Shaver is presiding over these criminal 

proceedings. 

RELATOR’S MOTION FOR TEMPORARY RELIEF 

This Court has authority to issue a stay pending resolution of 

Relator’s Petition. See, e.g., In re State of Texas ex. rel. Wice, No. WR-

86,920-02, 2017 WL 4276108, at *1 (Tex. Crim. App. Sept. 25, 2017). A 

stay is warranted here for the reasons outlined in the Petition, and 

because Relator’s Petition has a substantial likelihood of success. 

Specifically, the order assigning Respondent Shaver as the presiding 

district judge over these proceedings remains in effect. Respondent 

Campbell has a ministerial duty to refrain from taking any actions in 

Reed’s case—Relator believes that Respondent Campbell has no judicial 

authority to act on Reed’s motions, nor may he unilaterally assert 

authority over Reed’s case absent a subsequent order from the relevant 
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administrative judge. Further, because Respondent Campbell has 

improperly exercised administrative authority over Reed’s case, and 

because Reed’s execution is less than two weeks away, Relator believes 

that he will have insufficient time to pursue original relief after the 

Hearing occurs on November 13, 2019. Accordingly, Relator believes that 

he has met the two-part test for obtaining a writ of prohibition. Thus, 

Relator has a clear right to relief.  

Moreover, regardless of whether Respondent Shaver or Respondent 

Campbell is the presiding judge in Reed’s case, neither has authority to 

act on Reed’s motions—only this Court may stay Reed’s execution at this 

point. Withdrawal is improper because Reed has not filed a subsequent 

state habeas application that this Court has approved for merits 

resolution, and voiding is improper because it permits a district judge to 

vacate an order by an administrative judge.  

Because the Petition has a substantial likelihood of success, and 

because Relator’s request for relief under the Petition would be mooted if 

the Hearing occurred, the Court should maintain the status quo and stay 

the Hearing during its disposition of the prohibition Petition. 
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PRAYER 

For the foregoing reasons, Relator respectfully requests that this 

Court grant its motion for temporary relief and stay the Hearing pending 

resolution of Relator’s Petition. 

Respectfully submitted, 
BRYAN GOERTZ 
Criminal District Attorney 
Bastrop County, Texas 

 /s/ Matthew Ottoway    
MATTHEW OTTOWAY 
Assistant Criminal District Attorney/ 
Assistant Attorney General 
Texas Bar No. 24047707 
Post Office Box 12548, Capitol Station 
Austin, Texas 78711 
Tel.: (512) 936-1400 
Fax: (512) 320-8132 
Email: matthew.ottoway@oag.texas.gov 
Attorneys for Relator 

CERTIFICATE OF SERVICE 

 I certify that on November 8, 2019, a true and correct copy of the 
foregoing document was served through Relator’s electronic service 
provider and the Court’s electronic filing manager to Reed’s counsel of 
record: 

Bryce Benjet    Andrew F. MacRae 
THE INNOCENCE PROJECT  LEVATINO|PACE PLLC 
40 Worth Street, Suite 701  1101 S. Capital of Texas Hwy. 
New York, New York, 10013 Building K, Suite 125 
bbenjet@innocenceproject.org Austin, Texas 78746  
      amacrae@levatinopace.com 



6 

 I additionally certify that on November 8, 2019, a true and correct 
copy of the foregoing document was sent via third party carrier to 
Respondent: 

Honorable Carson Campbell, District Judge  
21st District Court, Bastrop County, Texas (elected)  
804 Pecan Street 
Bastrop, Texas 78602 

Honorable Doug Shaver, Senior District Judge  
21st District Court, Bastrop County, Texas (sitting by designation)  
804 Pecan Street 
Bastrop, Texas 78602 

 /s/ Matthew Ottoway    
MATTHEW OTTOWAY 
Assistant Criminal District Attorney/ 
Assistant Attorney General 



Exhibits to Relator's Motion 
for Temporary Relief 

 Omitted 
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-90,124-02

IN RE STATE OF TEXAS EX REL. BRYAN GOERTZ, Relator

ON MOTION FOR LEAVE TO FILE APPLICATION FOR WRIT OF

PROHIBITION AND APPLICATION FOR WRIT OF PROHIBITION FROM

CAUSE NO. 8701 IN THE 21ST JUDICIAL DISTRICT COURT

BASTROP COUNTY

Per curiam .  Newell, J. not participating. 

O R D E R

We have before us a motion for leave to file an application for a writ of prohibition

and an application for a writ of prohibition.  In May of 1998, a jury convicted Rodney

Reed (real party in interest) of the capital murder of Stacey Stites.  The jury answered the

special issues submitted pursuant to Texas Code of Criminal Procedure Article 37.071,

and the trial court, accordingly, set Reed’s punishment at death.   This Court affirmed1

  Unless otherwise indicated all references to articles refer to the Code of Criminal1

Procedure.
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Reed’s conviction and sentence on direct appeal.  Reed v. State, No. AP-73,135 (Tex.

Crim. App. Dec. 6, 2000) (not designated for publication).  

In 1999, Reed filed his initial post-conviction application for a writ of habeas

corpus in the convicting court.  In 2001, Reed filed his “Supplemental Claim for Relief on

Application for Writ of Habeas Corpus” in the convicting court.   This Court2

subsequently denied Reed relief on his initial application and dismissed the subsequent

application pursuant to Article 11.071 § 5.  Ex parte Reed, Nos. WR-50,961-01 and

WR-50,961-02 (Tex. Crim. App. Feb. 13, 2002) (not designated for publication).  Reed

filed additional applications over the years, but no relief was granted.

In March 2015, Reed was scheduled for execution, but this Court stayed his

execution to review claims raised in his sixth subsequent application.  The Court

ultimately denied relief on those claims, but it remanded the case again for review of two

claims raised in his seventh subsequent application.  Ex parte Reed, Nos. WR-50,961-07

and WR-50,961-08 (Tex. Crim. App. May 17, 2017) (not designated for publication). 

Upon return to this Court, this Court denied relief on the -08 remanded claims, dismissed

the remaining -08 claims, and dismissed yet another subsequent writ application filed in

2018 (our -09).  Ex parte Reed, Nos. WR-50,961-08 and WR-50,961-09 (Tex. Crim. App.

June 26, 2019) (not designated for publication). 

Upon completion of this litigation, the State, on July 12, 2019, filed a motion in the

  The Court construed applicant’s “Supplemental Claim” as a subsequent application. 2
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convicting court requesting that the court set Reed’s execution date for November 20,

2019.  The judge appointed to preside over the case (and one of the Respondents here),

the Honorable Doug Shaver, issued an order setting Reed’s execution date for November

20, 2019.  On October 4, 2019, Reed’s counsel filed in the trial court a “Motion For

Withdrawal of Execution Date,” a Supplement to that motion, and a “Motion To Declare

Execution Date Void.”  On November 4, 2019, Reed asked the elected judge of the

convicting court (and another Respondent here), the Honorable Carson Campbell, to set a

hearing for his motions. 

Believing that the elected judge of the convicting court does not have jurisdiction

or authority to hold such a hearing, and believing neither the elected nor the appointed

judge has jurisdiction or authority to rule on Reed’s motions, Relator has asked this Court

to issue a writ of prohibition prohibiting the respondent court from taking action on the 

motions.  Relator specifically seeks to prohibit Respondent, the Honorable Carson

Campbell, elected judge of the 21  District Court of Bastrop County, and Respondent, thest

Honorable Doug Shaver, sitting by assignment as the judge of 21  District Court ofst

Bastrop County for Reed’s case, from considering or ruling on Reed’s motions.  Relator

also requests an expedited ruling on this matter from this Court.

Before this Court rules on Relator’s motion for leave to file his application for a

writ of prohibition, Respondents should have the opportunity to respond.  Therefore, the

Honorable Carson Campbell and the Honorable Doug Shaver shall respond to Relator’s
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prohibition pleadings by 4:00 p.m. on Wednesday, November 13, 2019.  The real party in

interest, Reed, and the regional presiding judge, Judge Olen Underwood, may file

responses within the same time period.  The Wednesday, November 13, 2019 hearing on

the Reed case scheduled to be presided over by the Honorable Carson Campbell is stayed

pending further order of this Court.

IT IS SO ORDERED THIS THE 12  DAY OF NOVEMBER, 2019.th

Do Not Publish
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No. WR-9-0,124-02 

IN THE COURT OF CRIMINAL APPEALS OF TEXAS 

In Re State of Texas Ex Rel. Bryan Goertz, Realtor 

Writ of Probation 

To the Honorable Justices of said Court: 

My name is Carson Campbell, I am Judge of the 21st Judicial 
District Court serving Bastrop County, Texas. 

This is my response: 

On Tuesday, November 4th, 2019, I was advised by the Deputy 
District Clerk of Bastrop County of Rodney Reed's Motion to 
Declare Execution Date Void. 

Accompanying that Motion was a request for a hearing. 

After receiving the Motion and request, I received an email form 
the Assistant to Judge Underwood that Judge Shaver is no longer 
sitting as a visiting judge. 

As pleadings were filed in the 21st District Court, a request for a 
hearing was made, as Judge of the 21st District Court, I set a 
hearing date. 

Signed November 12th, 2019. 

SO C A PB LL, J 
21st Judicial District Co 

90,124-02

KReyes
Received
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From: Doug Shaver
To: Sian Schilhab
Subject: Re: Goertz prohibition
Date: November 12, 2019 1:10:17 PM

At the time of the filing of the writ of prohibition, I did not and have not ruled, believing then
and now that I did not and do not have jurisdiction or authority to enter any ruling on writ of
prohibition.
Doug Shaver
Presiding Judge
Sitting by assignment 

Sent from my iPhone

On Nov 12, 2019, at 12:12 PM, Sian Schilhab  wrote:

Judge Shaver,
 

Andrea Partida at the 21st Judicial District Court gave me your email.  Here is the order
the Court of Criminal Appeals issued today in the Goertz/Reed prohibition case.  A
slightly more detailed explanation is below.  If you have any questions, please contact
me.
 
-Sian
 
 

Sian R. Schilhab
General Counsel | Texas Court of Criminal Appeals
(direct) 
 
 
 

From: Sian Schilhab 
Sent: Tuesday, November 12, 2019 12:04 PM
To

Subject: FW: Goertz prohibition
Importance: High
 
Judges and judicial staff,
 
The Court is issuing an order in In re State of Texas ex rel. Bryan Goertz.  The Court is
requesting responses from the Hon. Doug Shaver and the Hon. Carson Campbell.  And
it is allowing responses from regional presiding Judge Olen Underwood and real party
in interest Rodney Reed.  The responses are due by 4:00 p.m. tomorrow, Wednesday,



November 13, 2019.  The November 13 hearing scheduled in the 21st Judicial District
Court to be presided over by Judge Campbell is stayed.  The order is attached.  Please
acknowledge receipt of this order.
 
If you have any questions, please contact me.
 
-Sian
 
 

Sian R. Schilhab
General Counsel | Texas Court of Criminal Appeals
(direct) 
 
 



Appendix O 



 

 

 

 

IN THE 

COURT OF CRIMINAL APPEALS OF TEXAS 

AND 

THE 21st JUDICIAL DISTRICT COURT 

BASTROP COUNTY, TEXAS 

 

   

EX PARTE § Writ Case No. 50,961 

 §  

RODNEY REED, §  

 § Trial Cause No. 8701 

Applicant. §  

 

 

_________________________________________________________ 

APPLICATION FOR 

WRIT OF HABEAS CORPUS 

_________________________________________________________ 

 

THIS IS A DEATH PENALTY CASE 

 

 BRYCE BENJET 

State Bar No. 24006829 

THE INNOCENCE PROJECT 

40 Worth St. Suite 701 

New York, New York  10013 

(212) 364-5340 

(212) 364-5341 (fax) 

 

ANDREW F. MACRAE 

State Bar No. 00784510 

LEVATINO|PACE LLP 

1101 S. Capital of Texas Highway 

Building K, Suite 125 

Austin, Texas  78746 

(512) 637-8563 

(512) 637-1583 (fax) 

 

Attorneys for Applicant Rodney Reed 

WR-50,961
COURT OF CRIMINAL APPEALS

AUSTIN, TEXAS
Transmitted 11/11/2019 6:16 PM

Accepted 11/12/2019 9:20 AM
DEANA WILLIAMSON

CLERK



 

 
 

 

TABLE OF CONTENTS 

PAGE 

INTRODUCTION ..................................................................................................... 1 

FACTUAL BACKGROUND .................................................................................... 4 

I. NEW EVIDENCE FURTHER INCULPATES MS. STITES'S FIANCÉ                  

IN HER MURDER. .......................................................................................... 4 

A. Mr. Fennell Confessed To Killing Ms. Stites Because She Was 

Having An Affair With A Black Man. ....................................................... 4 

B. Mr. Fennell Threatened To Kill Ms. Stites If He Caught Her 

Cheating On Him. ....................................................................................... 6 

C. Mr. Fennell Discovered That Ms. Stites Was "Messing Around" 

On Him With A Black Man. ...................................................................... 7 

D. Mr. Fennell's Directed Inculpatory Statements At Ms. Stites's Body 

At Her Funeral. ........................................................................................... 9 

E. More Evidence That Mr. Fennell And Ms. Stites's Relationship 

Was Not The Happy One Presented At Mr. Reed's Trial. ....................... 10 

II.  THE INVESTIGATION. ................................................................................... 13 

A. The Early Investigation Of Ms. Stites's Disappearance And 

Murder. ..................................................................................................... 13 

B. Mr. Fennell Was The Primary Suspect For Months Even Though 

He Was Not A DNA Match. .................................................................... 18 

C. Once Mr. Reed Was Identified As The Source Of The DNA, The 

State Dropped Mr. Fennell As A Suspect And Focused Only On 

Convicting Mr. Reed. ............................................................................... 25 

D. The Trial. .................................................................................................. 26 

III. MR. REED HAS DISPROVEN EVERY ASPECT OF THE STATE'S 

FORENSIC CASE AGAINST HIM. .............................................................. 31 



 

ii 
 

A. The Length Of Time Spermatozoa Can Remain Intact. ........................... 31 

1. Dr. Roberto Bayardo, M.D. ...................................................... 32 

2. Karen Blakely. .......................................................................... 35 

3. Meghan Clement ....................................................................... 36 

4. The Forensic Evidence Proves That The State's Evidence 

As To The Length Of Time Spermatozoa Can Remain 

Intact Was False. ....................................................................... 39 

B. Forensic Evidence Proves That Ms. Stites Was Murdered When 

Mr. Fennell Claimed The Two Were Alone Together. ............................ 40 

1. Patterns of Post-mortem Lividity Indicate that the Body 

was Moved 4-6 Hours After Death. .......................................... 42 

2. Rigor Mortis Indicates Longer Post-Mortem Interval .............. 44 

3. Decomposition Evidence Demonstrates a Longer Post-

mortem Interval and Shows that Ms. Stites was              

Moved in the Truck Several Hours After Her Death. ............... 46 

C. The State's Evidence that Mr. Reed's DNA Was Associated With A 

Sexual Assault Is False. ............................................................................ 47 

D. Evidence That The Crime Scene Was Staged To 

Look Like A Sexual Assault. ................................................................... 48 

IV. PROOF THAT MR. REED AND MS. STITES WERE INVOLVED                      

IN A SEXUAL RELATIONSHIP .................................................................. 49 

A. Witnesses Discredited Because They Knew Mr. Reed. ........................... 49 

B. Family And Friends Of Ms. Stites Have Come Forward To Attest 

To Knowledge Of A Relationship Between Mr. Reed And Ms. 

Stites. ........................................................................................................ 51 

1. Alicia Slater. .............................................................................. 51 

2. Lee Roy Ybarra. ........................................................................ 52 

3. Rebecca Peoples. ....................................................................... 53 



 

iii 
 

4. Calvin "Buddy" Horton. ............................................................ 54 

V.    MR. FENNELL'S DISCOVERY THAT MS. STITES WAS HAVING  

AN AFFAIR WITH MR. REED PROVIDED A POWERFUL MOTIVE 

FOR MR. FENNELL TO DO WHAT HE THREATENED TO DO IF HE 

CAUGHT HER CHEATING. ........................................................................ 56 

A. Mr. Fennell Threatened To Kill Ms. Stites If He Discovered She 

Was Cheating On Him. ............................................................................. 56 

B. Powerful New Evidence Suggests That Mr. Fennell Discovered 

Ms. Stites's Relationship With Mr. Reed And Followed Through 

On His Threats. ......................................................................................... 57 

VII.  OTHER EVIDENCE IMPLICATING MR. FENNELL. ............................... 59 

A. Mr. Fennell's Inconsistent Statements. ..................................................... 60 

B. Evidence Mr. Fennell Was Abusive Towards Ms. Stites. ........................ 62 

C. Fennell's Pattern of Violence And Abuse As A Police Officer ............... 66 

1. The October 26, 2007 Rape. ..................................................... 66 

2. March 12, 2007 Rape of B.A. ................................................... 68 

3. Sexual Misconduct Reported by Travis County Sheriff's 

Office......................................................................................... 69 

4. August 11, 2007 Misconduct Regarding Kelly Ramos. ........... 69 

5. Threat to Sexually Assault Mary Ann Bone. ............................ 70 

6. Jamie Bolin Report. .................................................................. 71 

VIII.  EVIDENCE OF MR. REED'S ALLEGED PRIOR BAD ACTS .................. 72 

REASONS FOR GRANTING THE WRIT ............................................................. 73 

I.     APPLICABLE LEGAL STANDARDS ........................................................... 73 

A. Article 11.071 § 5(a)(1)—Newly Discovered Evidence. ......................... 73 

B. Article 11.071 § 5(a)(2)—Gateway Actual Innocence/Schlup. ............... 74 



 

iv 
 

C. Actual Innocence under Elizondo. ............................................................ 75 

II.    THE NEWLY-DISCOVERED EVIDENCE. .................................................. 76 

III. MATERIAL NEWLY DISCOVERED EXCULPATORY EVIDENCE             

WAS SUPPRESSED IN VIOLATION OF BRADY V. MARYLAND. ........... 77 

IV.   THE STATE PRESENTED FALSE TESTIMONY OF MR. FENNELL                 

IN VIOLATION OF DUE PROCESS............................................................ 83 

V.    DEFENSE COUNSEL’S INEFFECTIVE ASSISTANCE                             

DEPRIVED MR. REED OF DUE PROCESS UNDER  

STRICKLAND V. WASHINGTON .................................................................. 87 

 

A.   Defense Counsel Failed To Investigate Time Of Death .......................... 88 

 

B.   Counsel Failed To Investigate The Scientific Basis For The 

       State’s Expert Testimony Regarding The Time Of Survival 

       Of Intact Spermatozoa ............................................................................. 89 

 

C.   Counsel Failed To Investigate Relationship Witnesses ........................... 90   

VI.   MR. REED'S ACTUAL INNOCENCE SHOWING SATISFIES BOTH   

ELIZONDO AND ARTICLE 11.071, SECTION 5(A)(2). ............................ 91 

CONCLUSION AND PRAYER ........................................................................... 934 

 

 



 

 
 

 

INTRODUCTION 

Rodney Reed files this successor Application for Writ of Habeas Corpus (the 

"Application") asking the Court to vacate his conviction and death sentence because 

there is even more new evidence, discovered since this Court’s June 26, 2019 order 

denying his prior habeas applications, that proves that Mr. Reed did not murder 

Stacey Stites. Several more witnesses have come forward with powerful new 

credible information that exonerates Mr. Reed and inculpates another person, Ms. 

Stites’ fiancé, Jimmy Fennell, Jr., in her murder.1  

Of particular note is a former prisoner and Aryan Brotherhood gang member 

named Arthur J. Snow, Jr., who states in a sworn affidavit dated October 29, 2019 

that Fennell confided in Snow that Fennell’s fiancé was cheating on him with a black 

man and confessed that: "I had to kill my nigger-loving fiancé[.]" (Exhibit 1)   

More witnesses, each of whom knew Ms. Stites and Mr. Fennell (but not Mr. 

Reed), have also come forward just in the past three months with evidence that 

 
1 Several other new witnesses have also come forward implicating Mr. Fennell in Ms. Stites's 

death and are being actively investigated by Mr. Reed's defense. On October 4, 2019, Mr. Reed 

filed with the District Court a Motion for Withdrawal of Execution Date in order to permit him to 

investigate the newly discovered information and prepare a comprehensive habeas application. On 

October 16, 2019, the State filed its opposition to the motion, arguing that the District Court lacked 

jurisdiction. After Mr. Reed's motion had been pending for more than a month, the State filed a 

Motion for Leave to File A Petition for Writ of Prohibition and a Motion for Temporary Relief to 

prevent the District Court from ruling on Mr. Reed's motion.  
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inculpates Mr. Fennell in Ms. Stites's murder. The new evidence includes affidavits 

from:  

• Charles Wayne Fletcher, a former member of the Bastrop County 

Sheriff's Office, stating that Mr. Fennell told him a month before 

Ms. Stites was murdered that she was "fucking a nigger" (Exhibit 

3);  

 

• An insurance salesperson, stating that while Ms. Stites was 

completing an application for life insurance, Mr. Fennell 

threatened that if he discovered Ms. Stites cheating on him, he 

would kill her and no one would find out that it was him (Exhibit 

2); and  

 

• Jim Clampit, a former Deputy in the Lee County Sheriff's Office, 

stating that Mr. Fennell directed an alarming and inculpatory 

statement at Ms. Stites's body at her funeral to the effect that she 

got what she deserved (Exhibit 4). 

 

Others have been located only in the past few days with additional evidence 

that refutes the State's portrayal of Mr. Fennell and Ms. Stites as a happy couple 

eagerly anticipating their upcoming wedding. This new evidence includes 

declarations from:  

• Richard Derleth, a deputy in the Bastrop County Sheriff's Office, 

states that H.E.B. staff members who worked with Ms. Stites 

would warn her when Mr. Fennell came to the store so she could 

hide from him to avoid having him start fights with her (Exhibit 

5);  

 

• Brent Sappington, who stated that while visiting his father, 

William Sappington, who lived in the apartment directly below 

Mr. Fennell and Ms. Stites, he overheard screaming and banging 

and his father confirmed that it was the couple upstairs fighting 

(Exhibit 6); and  



 

3 
 

 

• Vicki Sappington, William Sappington's daughter-in-law, and 

Brent Sappington's wife, who stated that Mr. Sappington 

frequently expressed concern that Mr. Fennell was verbally 

abusive toward Ms. Stites, that he feared Mr. Fennell was also 

physically abusive, and that he had reported his concerns to local 

law enforcement, but officers dismissed his concerns (Exhibit 7).  

 

• Rebecca Peoples, another co-worker of Ms. Stites, who recalled 

Ms. Stites telling her both that she was afraid of her fiancé and 

that she was having an affair with a black man. (Exhibit 7a) 

 

Mr. Reed will prove at a hearing that none of these witnesses could have been 

previously discovered through the exercise of reasonable diligence because there 

was no indication in the record that these witnesses had exculpatory knowledge and 

many of the witnesses themselves were reluctant to involve themselves in a murder 

investigation or legal proceedings.   

All of this new evidence, coupled with the compelling evidence presented in 

Mr. Reed's prior habeas applications, establishes Mr. Reed's innocence and his right 

to habeas relief for constitutional violations pursuant to article 11.071 of the Code 

of Criminal Procedure. Specifically, as demonstrated below, (i) Mr. Reed's 

conviction violates Due Process under Brady v. Maryland and Strickland v. 

Washington; (ii) the State's solicitation of Mr. Fennell's false testimony violates Due 

Process, (iii) Mr. Reed's conviction violates Due Process because he is actually 

innocent of the murder of Ms. Stites; and (iv) Mr. Reed should be permitted to pursue 

his prior constitutional claims that the Court found procedurally defaulted because 
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he has established his probable innocence under Article 11.071 § 5(a)(2) and Schlup 

v. Delo, 513 U.S. 298 (1995). 

Accordingly, Mr. Reed asks the Court to vacate his conviction or, 

alternatively, stay his November 20, 2019 execution and remand this case to the 

District Court for a live evidentiary hearing to consider the evidence and permit Mr. 

Reed to finally and conclusively prove that he did not murder Stacey Stites. 

FACTUAL BACKGROUND 

I. NEW EVIDENCE FURTHER INCULPATES MS. STITES'S FIANCÉ 

IN HER MURDER. 

A. Mr. Fennell Confessed To Killing Ms. Stites Because She Was Having 

An Affair With A Black Man.  

 

In 2008, Mr. Fennell pled guilty to kidnapping and sexually assaulting a 

woman he had been dispatched to protect, and then attempting to cover it up by, 

among other things, threatening to kill the victim if she told anyone. Mr. Fennell was 

incarcerated in the Stephenson Unit in Cuero, Texas. Arthur J. Snow, Jr. was also 

incarcerated in the Stephenson Unit at the same time. In his affidavit, Mr. Snow 

recounted his involvement with the Aryan Brotherhood, a whites-only organization. 

Mr. Fennell sought protection from the Aryan Brotherhood while he was in prison. 

Mr. Snow states that Mr. Fennell told him that, after he discovered that his fiancée 

had been cheating on him with a black man, "I had to kill my nigger-loving fiancé": 

In about 2010, a white man named Jimmy Fennell ("Jimmy") approached 

me at the Stevenson Unit wanting the protection of the Aryan Brotherhood. 
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Jimmy said he needed protection from the blacks and Mexicans at the 

prison. At the time, I didn't know anything about Jimmy. All I knew was 

that I had seen Jimmy around the prison and observed that he seemed out 

of his element. So, I cut a deal with Jimmy that he would pay the Aryan 

Brotherhood out of his commissary, and in exchange we would keep the 

blacks and Mexicans off of him and protect him from violence. 

 

Jimmy and I were never really friends, but we occasionally made 

conversation. One conversation stands out very clearly in my mind. 

Jimmy and I were in the rec yard at the Stevenson Unit walking around 

the track and talking. He was talking about his ex-fiancé with a lot of 

hatred and resentment. Jimmy said his fiancé had been sleeping around 

with a black man behind his back. By the way Jimmy spoke about this 

experience, I could tell that it deeply angered him. Toward the end of the 

conversation Jimmy said confidently, "I had to kill my nigger-loving 

fiancé." My impression was that Jimmy felt safe, even proud, sharing this 

information with me because I was a member of the Aryan Brotherhood. 

I think Jimmy assumed that his confession would impress me and earn 

him credibility with the Aryan Brotherhood. 

 

As I recall, people didn't really bother Jimmy anymore once they knew 

he was under our protection. However, one day a new inmate came onto 

the unit who said he knew Jimmy from time he spent in Williamson 

County. I do not recall this man's name, but the new inmate said that 

Jimmy was a former cop who had been convicted of raping a woman in 

his custody. I wanted to verify this, so I asked a guard at the prison to 

look Jimmy up and tell me who he was and what he was in for. After 

looking Jimmy up, the guard confirmed Jimmy's history. 

 

After the news spread around the prison that Jimmy was a cop, and that 

he was a rapist, the Aryan Brotherhood couldn't protect Jimmy anymore. 

Then, Jimmy accused the Aryan Brotherhood of extorting him. Because 

the guards saw me as one of the leaders of the gang, Jimmy's accusations 

landed on me. As a result, I was ultimately moved to the Connally Unit 

where they send a lot of gang members. 
 

(Exhibit 1) 
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Fennell’s confession to Mr. Snow's just recently came to light after an attorney 

for an inmate in the Hays County Jail informed undersigned counsel that Mr. Snow 

had information about the Reed case.  Conusel then contacted Snow’s attorney who 

allowed an investigator for Mr. Reed to interview Snow.  After Snow told our 

investigator the information now memorialized in his affidavit, we were able to 

corroborate informally with the Texas Department of Criminal Justice that Snow and 

Fennell were both at the Stevenson Unit during this time period and that Snow was 

later transferred to the Connolly Unit as he stated.  Based on this initial 

corroboration, we obtained and now present his sworn affidavit. 

B. Mr. Fennell Threatened To Kill Ms. Stites If He Caught Her Cheating 

On Him. 

 

Another witness, an insurance salesperson who knew both Mr. Fennell and 

Ms. Stites, observed and overheard Mr. Fennell threaten to kill Ms. Stites.2 (Exhibit 

2) The salesperson worked at a function hall where then-Officer Fennell worked 

security. The salesperson met Ms. Stites through Mr. Fennell and saw her at the hall 

on a few occasions. In November 1995, the couple applied for life insurance 

together. This transaction is confirmed by a contemporaneous record from the 

insurance company. (Exhibit 2 at Ex. 1)  

 
2  Information identifying this witness has been redacted out of respect for the witness's 

expressed safety concerns in light of Mr. Fennell's release from prison. However, the State 

knows the identity of the witness, and its investigators have interviewed the witness.  
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The witness stated that, while filling out her application, Ms. Stites remarked: 

"I really don't know why I need life insurance since I'm so young." (Exhibit 2 at 2) 

Fennell then replied: "If I ever catch you messing around on me, I will kill you and 

no one will ever know it was me that killed you." (Id.) The salesperson did not take 

this as a joke:  

I remember it well because of the tone of voice that he used. It was not 

presented as a joke. That concerned me and still concerns me today, 

because I took it as a threat on her life. I found it harsh and abrasive, 

and I have never forgotten it.   

(Id.)  

The witness's statement only recently became available to the defense 

following the setting of Mr. Reed's current execution date and, therefore, could not 

have been discovered earlier or raised in a previous filing. In light of the substantial 

evidence implicating Mr. Fennell in the murder, this specific threat confirms Mr. 

Fennell's intent to kill Ms. Stites if he caught her "messing around" on him.  

C. Mr. Fennell Discovered That Ms. Stites Was "Messing Around" On 

Him With A Black Man. 

Mr. Fletcher, a former Bastrop County Sheriff's officer and close friend of Mr. 

Fennell, also came forward with information that describes the couple's deteriorating 

relationship and further provides motive for Mr. Fennell to kill Ms. Stites. Mr. 

Fletcher specifically recalled a visit with the couple at their apartment in March 

1996, the month before her murder, during which he observed that: 
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Jimmy and Stacey were short with each other and raised their voices in 

communicating when they spoke. Generally, I got the impression that 

they were not in a good place with their relationship because of how 

they talked to each other. 

 

(Exhibit 3 ¶ 5) Mr. Fletcher also recalled that during that visit he and Mr. Fennell 

were outside cooking and Mr. Fennell stated that he believed that Ms. Stites was 

"fucking a nigger." (Id. ¶ 6) Mr. Fletcher explained that he recalls that Mr. Fennell 

"said those words because I was disturbed by them," and "I have never forgotten his 

words." (Id.)   

Mr. Fletcher also recalled that Mr. Fennell "looked cold, empty, and 

emotionless" before and during the funeral service. (Exhibit 3 ¶ 5) Mr. Fletcher 

drove with Mr. Fennell and his parents from Giddings to Corpus Christi for Ms. 

Stites's burial service. Mr. Fletcher recounted that during the drive and at the burial 

services Mr. Fennell's "odd, emotionless behavior" continued. Mr. Fletcher "was so 

disturbed by" Mr. Fennell's behavior that he began to "question whether he was 

involved in Stacey's death" and "chose to have no further interaction or 

communication with him."  (Id. ¶ 8)   

Mr. Fletcher explained that he did not previously speak out because he has 

family in the Bastrop area and was concerned about the potential for negative 

consequences if he was perceived as "going against local law enforcement." (Exhibit 

3 ¶ 9) Accordingly, as Mr. Fletcher came forward only recently, Mr. Reed could not 

have presented this evidence in a previous filing.  
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D. Mr. Fennell's Directed Inculpatory Statements At Ms. Stites's Body At 

Her Funeral. 

Jim Clampit, a former Texas Game Warden and Lee County Sheriff's Deputy, 

also recently came forward with evidence that Mr. Fennell made an inculpatory 

statement at Ms. Stites's funeral. (Exhibit 4) Mr. Clampit worked in the Lee County 

Sheriff's Office at the time of Ms. Stites's murder and knew Mr. Fennell from 

working in law enforcement in Giddings. Mr. Clampit attended Ms. Stites's funeral 

with other law enforcement officers, and his name appears on the guest register from 

the service. (Id.) Mr. Clampit recalled the funeral in detail, and described 

overhearing Mr. Fennell direct an alarming statement toward Ms. Stites's body: 

I recall that at the viewing services, Ms. Stites's body was inside of a 

casket in a small viewing room. Her body was dressed in a white dress 

which looked like a wedding dress. I distinctly remember standing in 

the doorway to the viewing room next to Jimmy Fennell. Jimmy was 

looking at Ms. Stites. At that moment, Jimmy said something that I will 

never forget. Jimmy said something along the lines of, "You got what 

you deserved." Jimmy was directing his comment at Ms. Stites's body. 

I was completely shocked and floored by what Jimmy said. It did not 

strike me as something a grieving partner would say to their murdered 

fiancé.  

(Exhibit 4 ¶ 6) (emphasis added) Mr. Clampit was an experienced lawman with an 

agency that participated in the investigation of Ms. Stites's murder (id. ¶ 9), but he 

only recently discussed what he heard from Fennell:  

Over the years, I have often thought about what Jimmy said at Ms. 

Stites's services. I am still shocked by it. Recently, after reading about 

Rodney Reed's case in the newspaper, I started thinking about what 

Jimmy said more and more. I told a couple friends and my wife about 
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what I heard Jimmy say. The more I thought about it, the more I knew 

that I would not be able to live with myself if I did not come forward.  

 

(Id.¶ 8) Mr. Clampit's statement only became available following the setting of Mr. 

Reed's current execution date and, therefore, could not have been raised in a previous 

filing because this evidence was known only to Mr. Clampit at that time.  

E. More Evidence That Mr. Fennell And Ms. Stites's Relationship Was Not 

The Happy One Presented At Mr. Reed's Trial. 

 

Recently, more witness have provided additional evidence that Mr. Fennell 

and Ms. Stites were not the happily engaged couple that the State presented to the 

jury through Mr. Fennell's testimony. Richard Derleth, a Bastrop County Sheriff's 

Office Deputy at the time of Ms. Stites's murder, recalled employees of H.E.B. 

informing him that they frequently warned Ms. Stites when they spotted Officer 

Fennell enter the grocery store to give her an opportunity to hide from Mr. Fennell 

and avoid confrontation:  

On one occasion, I remember a member of the check-out staff telling 

me something concerning about Stacey Stites and Jimmy Fennell.  

Specifically, they told me that members of the staff would keep a look-

out for Jimmy Fennell to see if he would come into the store. They told 

me that if they saw Jimmy coming into the store, they would tell Stacey 

and she would run and hide from Jimmy. They told me they were 

concerned that if they did not alert Stacey to Jimmy's presence in the 

store before he found her, he would start a fight with her.  

When I received this information, I shared it with some members of the 

Sheriff's Office. I am not sure what was done with the information. 
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(Exhibit 5 ¶¶ 5-6) Mr. Derleth's information was not shared with Mr. Reed's defense 

counsel until Mr. Derleth recently came forward; therefore, it could not have been 

presented previously. 

Another former H.E.B. co-worker of Ms. Stites, Rebecca Peoples, also came 

forward with information that Ms. Stites had confided in her that she was having an 

affair with a black man and that she was afraid of her fiancé: 

A number of times [Ms. Stites] spoke about the fact that she was 

engaged to be married, but she said she was afraid of her fiancé. She 

never elaborated on why she was afraid. I was more than twenty years 

her senior and had been in bad relationships in the past myself, so I 

could understand and empathize with her. I think we bonded a bit over 

our shared experiences. I don't remember that she ever told me her 

fiancé's name. She either mentioned, or I came to learn on my own, that 

he was a police officer. 

Stacey also mentioned that she was having an affair with a black man. 

She never told me who he was or mentioned his name, but I remember 

on one occasion when we talked there in the store about our lives she 

shared this detail. I am not sure why she told me this, except that maybe 

she felt comfortable with me. 

I did not share this information with anyone before the trial of Rodney 

Reed because I did not realize that it was important and no one ever 

approached me. 

(Exhibit 7a ¶¶ 3-5)  

The declarations of Brent and Vicki Sappington also confirm the troubled 

relationship between Ms. Stites and Mr. Fennell. Mr. Sappington recalled the 

following event in early 1996 while visiting with his father, William Sappington, 
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who lived in a first floor apartment in the Rolling Oaks Apartment Complex just 

beneath Mr. Fennell and Ms. Stites's second floor apartment: 

One night in the earlier part of 1996 I was over daddy's apartment and 

I heard a lot of loud noises and banging above his apartment. It startled 

me because it sounded like loud arguing and fighting. I asked daddy 

what that was, and I remember him telling me that it was Jimmy yelling 

and screaming and "getting into it" with Stacey.  I remember either 

saying, or thinking to myself, that they were making a lot of racket.    

 

(Exhibit 6 ¶ 3) 

 

Ms. Sappington recalled that her father-in-law was so concerned for 

Ms. Stites that he reported instances of Mr. Fennell's treatment of her to local 

law enforcement, but those concerns were not taken seriously: 

Daddy told us that he was very concerned about the way Jimmy treated 

Stacey, however. He told us that he would hear loud noises and 

thumping sounds at all times of the night from arguments above him. 

He said it was always Jimmy's voice that he heard and that Jimmy's 

language was abusive, aggressive, and angry toward Stacey. He would 

yell and scream at her. Daddy mentioned that this happened often and 

he often relayed these stories to us. He told us specifically that he was 

concerned for Stacey because the aggression seemed to be directed at 

her in these arguments—not the other way around. Based on the loud 

noises and thumping, and Jimmy's tone, Daddy told us he believed 

Jimmy was also physically abusive to Stacey.  

 

Regrettably, I remember discouraging daddy from getting involved or 

speaking out while she was alive. I told him that he could not be sure 

what was going on and probably should just stay out of it.  

 

When Stacey was killed, daddy was devastated, and he told us that he 

contacted law enforcement to tell them what he knew about Jimmy's 

abuse but was told that Jimmy would not do that type of thing and was 

not involved in Stacey's death. He told me he could not understand why 
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investigators were not more interested in speaking to him since Jimmy 

and Stacey were directly above his apartment.  

 

Because of what he heard and experienced at that apartment complex, 

daddy never believed that anyone other than Jimmy Fennell could be 

responsible for Stacey's murder.  Daddy was very sharp until the day he 

died and never had memory or cognitive issues.  

(Exhibit 7 ¶¶ 6-9) 

While the foregoing new information, standing alone, demonstrates that Mr. 

Reed's conviction is not consistent with the mandates of Due Process, it need not 

stand alone in light of the mountain of other evidence that demonstrates Mr. Reed is 

innocent of the murder of Ms. Stites.   

II. THE INVESTIGATION. 

A. The Early Investigation Of Ms. Stites's Disappearance And Murder. 

A search for Ms. Stites began a few hours after she failed to report for her 

shift at the H.E.B. grocery store in Bastrop, Texas at 3:30 a.m. on April 23, 1996. 

Ms. Stites began working at the grocery store in October 1995 as a bagger and 

cashier, but later moved to a higher-paying position in the produce department. See 

Ex parte Reed, 271 S.W.3d 698, 702 (Tex. Crim. App. 2008). This new position 

required Ms. Stites to wake up between 2:45 and 2:50 a.m. to get ready and drive to 

work for her early morning shift. Id. Ms. Stites lived with then-Officer Fennell in 

the same Giddings apartment complex as her mother, Carol Stites, and had access to 

her mother's Ford Tempo, but she usually drove Mr. Fennell's "red Chevrolet s-10 

extended cab truck" to work. Id.   
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The day before Ms. Stites's disappearance, she arrived home from work in the 

early afternoon and spent time in her mother's apartment. Id. Mr. Fennell joined Ms. 

Stites and her mother upon returning home from work in her mother's car. Id. When 

making plans for the next day, Mr. Fennell insisted to Ms. Stites and her mother that 

he would drive Ms. Stites to work in the morning and pick her up after her shift so 

the two could run errands together. Id. Mr. Fennell declined Carol Stites's offer to 

let him sleep in and drive him to Bastrop in the afternoon. Id. The remaining few 

hours in Ms. Stites's life were detailed solely by Mr. Fennell.  

Mr. Fennell claimed that on April 22, 1996, he returned home from a baseball 

practice between 8:00 and 8:30 p.m. Id. at 702-03. Mr. Fennell testified that he and 

Ms. Stites showered together, but that they did not have sex because Ms. Stites was 

taking birth control pills and that "at this point in her prescription cycle, the vitamin 

pills she was taking allowed for a greater possibility of pregnancy." Id. at 703. Mr. 

Fennell testified that Ms. Stites went to sleep at approximately 9:00 p.m. and that he 

stayed awake and watched the news.  

When Ms. Stites failed to report to work on April 23, Mr. Fennell told 

investigators that the plan for him to drive her to work had changed and that he had 

slept in and Ms. Stites left for work in his truck at her usual time around 3:00 a.m. 

Ex parte Reed, 271 S.W.3d at 703.  
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Mr. Fennell's truck, which he testified Ms. Stites had taken to drive herself to 

work that morning, was found in a high school parking lot at 5:23 a.m. The truck 

was locked and the keys were missing. (See Exhibit 8 (Police Report re: Truck)) On 

the ground outside of the driver's side door was a portion of Ms. Stites's woven 

leather belt and some papers, including carbon check copies belonging to Jimmy 

Fennell's checkbook. Id. 

 

The driver's seat was reclined and the seatbelt still fastened. The passenger 

seat was described as "partially back in a slightly forward position." Id. Between the 

driver's and passenger's seats, officers found what was described as "some type of 

viscous fluid" in the "passenger floorboard and the transmission hump." (Exhibit 9 

(Notes of Investigation)) Fingerprints were collected from the truck and items inside 

the truck; the only prints that could be identified belonged to Mr. Fennell and Ms. 

Stites. (TT Vol. 47:39) Rodney Reed was excluded as the source of all other 

identifiable prints.  (Id. at 43) 
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Just before 3:00 p.m. that afternoon, Ms. Stites's body was discovered lying 

face-up along Bluebonnet Drive, an unpaved road off FM 1441 in Bastrop County. 

Law enforcement from a variety of agencies quickly responded, and members of the 

Texas Department of Public Safety Crime Laboratory ("DPS") processed the scene. 

Ex parte Reed, 271 S.W.3d at 704. A piece of woven belt that lay on the road near 

Ms. Stites's body was later determined to match the piece found outside Mr. Fennell's 

truck and matched the red marks observed on Ms. Stites's neck.  

Karen Blakely, a DPS criminalist, arrived at the scene on Bluebonnet Drive 

at approximately 5:15 p.m. Ms. Blakely examined Ms. Stites's body and took vaginal 

swab samples. Ms. Blakely noted that although Ms. Stites was missing one shoe, her 

sock on that foot was clean. Ms. Blakely also noticed a large volume of mucus 

running from Ms. Stites's nose and mouth, and that Ms. Stites's H.E.B. name tag had 

been placed in the crook of her leg. A white T-shirt belonging to Mr. Fennell was 

found in the nearby brush. Id. The photographs below depict Ms. Stites's body as it 

was found, as well as the evidence on the roadway: 
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Ms. Blakely returned to the DPS Crime Lab at approximately 11:00 p.m. on 

April 23, 1996, and she examined the vaginal swabs she had collected earlier that 
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evening. Ms. Blakely discovered the presence of three intact spermatozoa. (TT Vol. 

56:33-34)   

When conducting Ms. Stites's autopsy at 1:50 p.m. the next day, after the body 

was refrigerated, Medical Examiner Dr. Roberto Bayardo also took vaginal swabs, 

and he too detected only a small amount of intact spermatozoa. Ex parte Reed, 271 

S.W.3d at 706.  

B. Mr. Fennell Was The Primary Suspect For Months Even Though He 

Was Not A DNA Match. 

Although Mr. Fennell was the last person to see Ms. Stites alive, and he was 

supposed to have driven her to work, officers never searched his and Ms. Stites's 

apartment (or even asked to do so). Reed 271 S.W.3d at 708. However, investigators' 

suspicions soon turned toward Mr. Fennell. He was actively investigated as a suspect 

for months, even though he was not a DNA match to the semen found on the vaginal 

swabs. Id. Police interrogated Mr. Fennell aggressively and repeatedly, and after he 

was twice found to be deceptive on polygraph tests, Mr. Fennell invoked his Fifth 

Amendment privilege, thus refusing to cooperate in the investigation. Id. at 738, 742-

43. 

Law enforcement officers conducted an in-depth investigation into Ms. 

Stites's life and her relationship with Mr. Fennell. Officers spoke to a number of Ms. 

Stites's friends and co-workers, who described her as friendly, outgoing and 

flirtatious. (Exhibit 10 (Stites and Fennell Background Investigation Reports))  
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When Ms. Stites became pregnant at 15, she and her mother moved from their 

hometown of Corpus Christi, Texas to Smithville, Texas. See id. Ms. Stites gave the 

baby up for adoption and completed high school in Smithville. Mr. Fennell, who was 

22 years old and working as a Bastrop jailer, began dating Ms. Stites while she was 

still in high school. Although Mr. Fennell considered the relationship to be "serious" 

within two or three weeks after they began dating in May 1995 (TT Vol. 43:89; TT 

Vol. 45:62), police reports indicate that Ms. Stites continued to date several other 

men.  (See Exhibit 10)  

Law enforcement documents described the couple's relationship as strained.  

Ms. Stites's friends repeatedly described Mr. Fennell as jealous. Heather Flanagan, 

Ms. Stites's friend and co-worker, shared with the Bastrop Police that Ms. Stites had 

described Mr. Fennell as jealous: 

Jimmy was a jealous type person who didn't like her talking with other guys.  

They cancelled their wedding.  Stacey never said why.   

(Exhibit 10) Another friend, Tammy Hannath, told the police that: 

Jimmy Fennell got upset with Stacey when he found out she was going 

out with her friends.  Thinks Jimmy even slit her tires.  Jimmy wouldn't 

let her talk on the phone with her friends.  Stacey always said she loved 

Jimmy.  They would set wedding dates, then call it off. 

(Exhibit 10)  Bastrop County Sheriff's officers learned that Ms. Stites had coffee 

weekly with a former co-worker, Ronnie Reveal.  Mr. Reveal saw Ms. Stites less 

than a week before her murder and related that: 



cy) • c2,7.4e..9,/e ,ea,(eG'`" 
Mcbs‘t 

04., 149-9 1eci s 72> cika_ 
-ficA-L4.,Hc.fizts., 0,, 

(5: tchtt etitoci 'A-,. 

C fl ' Hi t 

Cs", c 

1/4.1144Fli ;34,57_4 s 

1,..sa r C t I fr.14 
t4A-o 5 C-ALL KA-cfs 7D.,:ntern-v-s c,•,-- 
"alit ATI QT. C.4<. `ies1 gte, 

• 6".4-74,-, 

 

20 
 

She seemed down quite a bit and he asked her what was wrong.  She 
told him that her and her boyfriend were having problems.  And also 
that the boyfriend had a violent temper.   

(Exhibit 10) (emphasis added) A Bastrop County Sherriff's Office investigation file 

note, which appears to be from an interview with Ms. Stites's mother, likewise 

indicates that the couple had argued the night of the murder and that Mr. Fennell was 

"Jealous of Everyone": 

 

Mr. Fennell was interrogated by both Bastrop County Sheriff's Officers and 

Texas Ranger Sergeant Rocky Wardlow. (TT Vol. 45:110; TT Vol. 46:125) Mr. 

Fennell testified that there were multiple interrogations in which officers would yell, 

were verbally abusive, would play on his emotions, and offered leniency in exchange 

for a confession.  (Id. at 64-69) Unlike when Mr. Reed was questioned, there were 

no audio or video recordings made that would have preserved any inculpatory 

statements made by Mr. Fennell.   
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These harsh interrogations were likely inspired by the fact that Mr. Fennell's 

account of the events leading up to Ms. Stites's murder was inconsistent and false, 

and his actions immediately following Ms. Stites's disappearance were suspicious.  

For example, Mr. Fennell told police and later testified that he and Ms. Stites had 

not had sex for several days because she was on the "green pill" on her birth control 

medication and that he had been told that there was a higher risk of pregnancy when 

taking these "vitamin" pills. (See TT Vol. 45:83) Mr. Fennell testified that the 

information regarding the risk of pregnancy came to him "as a result of the 

prescription." Id. Merrill Lewen, M.D., a Board Certified OB/GYN, reviewed Mr. 

Fennell's testimony and concludes that it is false: 

The statement made by Jimmy Fennell with regard to the risk of 

pregnancy while taking certain pills that he describes as "vitamins" is 

false.  The "green pills" to which Mr. Fennell refers are placebo pills.  

Birth control pills generally contain three weeks worth of pills that 

contain hormones and one week of placebo pills; the pills to be taken 

each week can be different colors depending on the brand or 

manufacturer. 

From my experience prescribing birth control to women since the 

1990s, I am certain that nothing in any of the instructions 

accompanying birth control pills, or instructions from a patient's 

physician, would indicate a higher risk of pregnancy during the placebo 

pill week.  No physician would have told a patient this information or 

put such information in a prescription, as it is simply false.  

In over twenty years of medical practice, I have never heard of a woman 

who thought that there was an added risk of pregnancy when taking the 

placebo portion of her birth control pills. I have also never heard of 

anyone referring to them as "vitamins".   I am aware of one 
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manufacturer that adds iron to the placebo, but these pills are brown in 

color, not green. 

(Exhibit 11 (Affidavit of Merrill Lewen, M.D.)) Mr. Fennell's false statement 

regarding birth control could not have come from the instructions on the prescription 

or Ms. Stites's physician, as he testified at trial. Mr. Fennell's statement could 

reasonably be construed as either (1) a fabrication to hide the fact that he and Ms. 

Stites were not intimate, or (2) a lie told by Ms. Stites in order to postpone Mr. 

Fennell's unwanted sexual advances.   

Mr. Fennell also gave a false statement on the morning of Ms. Stites's 

disappearance about the fuel level in his truck. Mr. Fennell told police officers on 

the morning of Ms. Stites's disappearance that he had filled the truck with gas the 

night before. (See Exhibit 12 (Police Reports re: Gas Tank)) When police confronted 

Mr. Fennell days later with the fact that the truck's gas tank was less than 1/4 full, 

he changed his story and said that the tank had been 1/4 full. (See id.) It is unlikely 

that Mr. Fennell, a police officer who understood the importance of providing 

accurate information regarding the search for his fiancée, would have been mistaken 

about whether he had filled his truck with gas less than a day earlier. And the use of 

3/4 of a tank of gas was not consistent with the State's theory that Ms. Stites was 

abducted and murdered in Bastrop and her body left in a location roughly five miles 

away. 
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There were also significant inconsistencies in Mr. Fennell's and Carol Stites's 

descriptions about the plans for the morning of April 23, 1996. In her statement to 

police, Carol Stites recalled that Mr. Fennell had insisted on driving Ms. Stites to 

work on the morning of April 23rd: 

Jimmy said he was going to take Stacey to work the next morning 

because he wanted his truck. He said he was scheduled for court and 

needed his truck, that he didn't want to drive my car. Jimmy was 

supposed to go with Stacey when she got off to get insurance on her so 

she could drive his truck. Stacey and I both got on him because it was 

stupid for him to get up, drive her to work, drive back home, then drive 

back to Bastrop to pick her up. Jimmy just walked out of the apartment 

and Stacey said she would talk to me later and she left to go upstairs. I 

was under the impression that Jimmy was taking Stacey to work the 

next morning.  

(Exhibit 13 (Carol Stites Statements)).  Carol Stites's handwritten statement further 

explains that she was upset by the disagreement with Mr. Fennell about whether he 

should drive Ms. Stites to work that reminded her of Mr. Fennell's poor manners the 

day before, and that this caused her to cry. (Id.) Mr. Fennell's testimony was less 

than clear on the point. Having argued with Carol Stites and insisting that he would 

drive Ms. Stites to work, Mr. Fennell explained himself at trial by claiming that he 

and Ms. Stites later decided that she would drive herself. (TT Vol. 45:83) This was 

a key point because what Mr. Fennell was "determined" to do on the afternoon of 

April 23 was inconsistent with his own claimed alibi for the murder.   

Another suspicious action taken by Mr. Fennell in the immediate aftermath of 

his fiancée's disappearance is found in his bank records.  Soon after his truck has 
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been located, and before Ms. Stites's body was found, Mr. Fennell withdrew all of 

the money in his bank account. (See Exhibit 14 (BPD Chief Ronnie Duncan: "I was 

told that Jimmy closed out his account the morning his fiancé disappeared.")) Mr. 

Fennell's decision to withdraw all of his funds rather than simply placing a hold on 

the purported missing checks makes no sense unless he was preparing to flee. 

Mr. Fennell was given two polygraph examinations during the investigation, 

both of which revealed deception in his responses to questions about whether he 

strangled, hit or struck Ms. Stites. (TT Vol. 52:10, 15; id. at 150, 155)  In October 

1996, Mr. Fennell was examined by licensed polygraph examiner Pat Carmack of 

the Bastrop County Adult Supervision Department. (TT Vol. 52:150) Officer 

Carmack reported that Mr. Fennell was deceptive when he responded to the 

questions: 

Did you strangle Stacey Stites on 4/23/96?  

Answer:  No. 

On 4/23/96 did you have any sexual conduct with Stacey Stites?  

Answer:  No. 

Exhibit 15.  

Officer Carmack testified at trial that he took steps to explain the deceptive 

findings by running another chart, but that it did not change the result. Id. 

Two months later, in December 1996, Mr. Fennell took a second polygraph 

examination by Texas Department of Public Safety Lieutenant Gordon Moore. (TT 
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Vol. 52:10; Exhibit 15) Mr. Fennell was found again to have answered deceptively, 

including the following questions: 

Did you strangle Stacey with her Belt? 

Response:  No. 

Did you leave Stacey's body along that county road where she was found? 

Response:  No. 

Anytime after April 22, 1996, did you hit Stacey's head with your fist? 

Response:  No. 

(Exhibit 15) When the polygraph examination indicated deception a second time, 

Mr. Fennell requested counsel and invoked his Fifth Amendment privilege against 

self-incrimination.  

C. Once Mr. Reed Was Identified As The Source Of The DNA, The State 

Dropped Mr. Fennell As A Suspect And Focused Only On Convicting 

Mr. Reed. 

The investigation of Mr. Fennell ended only after Mr. Reed's DNA (collected 

in an unrelated investigation in which charges were dismissed) matched the DNA 

profile obtained from the vaginal swabs collected from Ms. Stites. Mr. Reed was 

then arrested on unrelated charges and confronted about Ms. Stites's  murder. 

Surprised by this questioning, Mr. Reed denied knowing Ms. Stites and signed a 

written statement to that effect. (TT St. Ex. 91(a). However, he immediately told his 

attorney about the relationship. (Exhibit 16 (Affidavit of Jimmie Brown)) 

In 1997, Mr. Reed was charged with Ms. Stites's murder based on the DNA 

match. No other evidence—fingerprint, hair, footprint or DNA—connected Mr. 
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Reed to Mr. Fennell's truck or the location where Ms. Stites's body was found. As 

explained in detail in an amicus brief recently filed in the Supreme Court by current 

and former Texas law enforcement officers, the investigation into Ms. Stites's death 

was skewed by numerous phenomena, including weak facts and tunnel vision after 

Mr. Reed was identified as the DNA contributor. (Exhibit 17 (Brief of Deke Pierce 

And Other Current and Former Law Enforcement Officers As Amicus Curiae In 

Support of Petitioner)  

D. The Trial. 

Using the timeline provided by Mr. Fennell, the State theorized that Ms. Stites 

left Giddings in Mr. Fennell's truck around 3:00 a.m. on April 23, 1996 and drove 

toward Bastrop. The State argued that Mr. Reed somehow intercepted her and gained 

entry into the truck, pulled Ms. Stites out of her seatbelt without disengaging it, and 

then sexually assaulted and strangled her in the truck without leaving any 

fingerprints, hair or other evidence in the truck. The State claimed that Mr. Reed 

then drove to a back-country road where he partially re-dressed Ms. Stites's body, 

dragged her into the brush, placed her employee name tag in the crook of her knee, 

and left the other separated half of Ms. Stites's belt at the side of the road, pointing 

toward her body. Then, Mr. Reed allegedly drove the truck to the Bastrop High 

School parking lot, locked it, and walked away, again leaving no trace of having 

been in the truck. Ex Parte Reed, 271 S.W.3d at 750. 
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The absence of evidence connecting Mr. Reed to either crime scene was 

eclipsed by the State's three experts, who opined that the presence of three intact 

spermatozoa on a vaginal swab proved that Ms. Stites was sexually assaulted and 

murdered around 3:00 a.m. and, therefore, those intact spermatozoa could not have 

been deposited consensually a day before her death, as the defense claimed.  

Pathologist Roberto Bayardo, the Travis County Medical Examiner who 

performed the autopsy, testified at trial that Ms. Stites died by ligature strangulation 

at approximately 3:00 a.m. on April 23, and that she had been sexually assaulted at 

the same time. Ex Parte Reed, 271 S.W.3d at 705-706. 

Texas DPS crime scene investigator, Karen Blakely, testified that she 

surmised that Ms. Stites has been sexually assaulted based on the placement of her 

clothing. She further testified that she found three intact spermatozoa around 11:00 

p.m. on April 23, and concluded that sex had occurred within 26 hours of when she 

saw the spermatozoa based on "published documentation that says that 26 hours is 

the outside length of time that tails will remain on a sperm head inside the vaginal 

tract of a female." Ex Parte Reed 271 S.W.3d at 704-05.  

The State's retained expert, Meghan Clement, a serologist with Bode Cellmark 

Forensics Laboratory ("Cellmark"), testified that tails of spermatozoa break off 

"after a short period of time" and that she had—in over ten years of examining 
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thousands of rape kits—never found intact spermatozao more than 24 hours after 

intercourse. Ex Parte Reed, 271 S.W.3d at 710. 

In closing arguments, the State repeatedly emphasized to the jury that the 

small amount of Reed's spermatozoa conclusively proved he was the murderer: 

[B]ingo, she finds three fully intact spermatozoa. At that point she knows 

what she's got here. We all know what she's got here. Because we know, 

from the credible evidence, that that doesn't hang around for days on end. 

We know from the credible evidence that that tells you that that semen got 

in that girl's body within 24 hours of that eleven o'clock moment. Which is 

when? On her way to work. 

(TT Vol. 56:33-34)3 The State further emphasized that expert testimony that the 

semen was inextricably linked to a sexual assault that occurred contemporaneously 

with the murder also refuted Mr. Reed's defense that he and Ms. Stites had 

consensual intercourse in the days before her murder. (TT Vol. 56:38, 56-61) This 

was not lost on the jury, which asked to see Dr. Bayardo's testimony and included a 

question about his opinion on the life expectancy of intact spermatozoa. (TT Vol. 

56:154) The judge responded by reading several portions of Dr. Bayardo's testimony 

to the jury.4 (TT Vol. 56:160) 

 
3  The State also relied on Dr. Bayardo's expert testimony that he found rectal tears ("lacerations") 

consistent with a sexual assault by Mr. Reed. (TT Vol. 56:34-35) As with the State's theory on 

intact spermatozoa, this has been retracted by Dr. Bayardo and unanimously debunked by three 

experienced forensic pathologists. (See Exhibit 18  ¶ 6 (no evidence Reed's spermatozao related to 

sexual assault); Exhibit 19 ¶ 8 (Dr. Spitz); Exhibit 20 ¶ 9 (Dr. Baden); Exhibit 21 ¶ 18-22 (Dr. 

Riddick))    

4  Although the jury note asked specifically about sperm in the anal cavity, the judge read testimony 

about Dr. Bayado's examination of intact sperm on the vaginal slides. (TT Vol. 56:154, 160) 
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Before Mr. Reed was arrested, Mr. Fennell invoked the privilege when asked 

questions about his involvement in Ms. Stites's death. (TT Vol. 56:160) But once 

Mr. Reed was on trial, Mr. Fennell reversed course: he waived his Fifth Amendment 

privilege and testified to a timeline that exculpated himself and supported the State's 

case against Mr. Reed.  

The State relied on Mr. Fennell to establish that Ms. Stites was abducted while 

driving to work around 3:00 a.m. (TT Vol. 56:49-50) As investigators concede, the 

only independent information gathered about Ms. Stites's whereabouts was the 

timeline provided by Fennell: 

Q: The information concerning Stacey's whereabouts after 7:30 on the 

22nd of April, when she left her mother's apartment and went up to hers, 

all of that information--where did that information come from? 

A: It came from Jimmy Fennell. 

(TT Vol. 53:34) 

The State also relied on Mr. Fennell to discredit Mr. Reed's defense that he 

and Ms. Stites had recently had consensual sex. The State emphasized Mr. Fennell's 

testimony that he and Ms. Stites had showered together the night she was murdered, 

but were not engaging in sexual relations, to infer that Ms. Stites would not have had 

sex with Mr. Reed the day before her murder:  

Jimmy told you that Stacey was on the green pill at the time of her death so 

they weren't engaging in any kind of sexual relations, but they expect you 

to believe that she would go out and do that with [Reed]? 

(TT Vol. 56:60-61) 
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Mr. Fennell also told the jury that he did not know Mr. Reed. (TT Vol. 45:114) 

And, Mr. Fennell affirmatively testified that he did not kill Ms. Stites. (TT Vol. 

45:114) The State emphasized Mr. Fennell as the grieving fiancé to the jury. (TT 

Vol. 56:71 (Jimmy's "reactions were normal, ordinary, grief reactions, the kind of 

things that you would expect to see from someone who's suffered what he's 

suffered."); id. at 71-72 ("He did everything exactly like you would expect a grief-

stricken fiancé to do."); id. at 73 ("What a nightmare that must be" for Jimmy Fennell 

to "hear that your fiancée is off having a secret affair with this guy.")) 

Given that Mr. Fennell had been the primary suspect, and provided the 

timeline for the State's theory of the murder, the State focused the jury on the 

consistency of his testimony:  

It's important to note that nobody could ever find anything inconsistent with 

what he told you. Nobody. 

(TT Vol. 56:76) 

 

The police spent seven and a half months trying to find something 

inconsistent with what Jimmy had told them, trying, didn't find a thing, 

nothing. I mean, everything that they found corroborated Jimmy. And 

don't you know, if there were something out there that he said that turned 

out not to be true, you would have heard about it. He didn't give a sworn 

statement. Well, he talked to the police enumerable times, and don't you 

know if there was anything that he would have said that was inconsistent 

from one statement to the next, you would have heard about it. But it 

wasn't. You see, it goes back to what we talked about. When you're 

telling the truth, you're not going to be inconsistent. When you're telling 

the truth, you're not going to find witnesses out there that are 

inconsistent with you. 

(TT Vol. 56 130-131) 
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Mr. Reed's defense counsel did not call an expert to rebut the expert opinions 

that linked Mr. Reed's DNA to the murder and failed to meaningfully impeach Mr. 

Fennell. Mr. Reed was convicted of capital murder and sentenced to death. On May 

18, 1998, an all-white jury (the prosecutor struck the only two African-Americans 

from the venire) and sentenced him to death. TT Vol. 56 165:10-20) 

As demonstrated infra, Mr. Reed's conviction was obtained through the use 

of: (1) scientifically invalid testimony from three experts who maintained that Mr. 

Reed's DNA was from a sexual assault contemporaneous with the murder that 

occurred in the early morning hours of April 23, 1996; and (2) testimony from Mr. 

Fennell that he and Ms. Stites spent a quiet evening at home together before she left 

for work in his truck at 3:00 a.m.    

III. MR. REED HAS DISPROVEN EVERY ASPECT OF THE STATE'S 

FORENSIC CASE AGAINST HIM. 

A. The Length Of Time Spermatozoa Can Remain Intact. 

The lynchpin of the State's case against Mr. Reed rests on the premise that Mr. 

Reed's semen was associated with a sexual assault contemporaneous with Ms. 

Stites's murder. As discussed above, prosecutors elicited expert testimony that 

spermatozoa cannot remain intact in a woman's body for more than 24-26 hours after 

intercourse and repeatedly focused on that testimony during closing arguments. 

Because Mr. Fennell's testimony accounted for Ms. Stites over the prior 24 hours, 

there was no possible innocent explanation for Mr. Reed's DNA. This expert 
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testimony was clearly important to the jury because the jury specifically asked about 

this evidence, and the trial judge had Dr. Bayardo's testimony on the subject read 

back to the jury. (TT Vo. 56:152-154, ) 

However, this key testimony has no basis in the accepted scientific literature 

and has been disavowed by the experts themselves or the agencies that employed 

them.  In fact, spermatozoa can remain intact for at least 72 hours, and the number 

of intact spermatozoa seen in the samples collected from Ms. Stites would have been 

far more numerous if intercourse was contemporaneous with her death.  

1. Dr. Roberto Bayardo, M.D. 

Former Travis County Medical Examiner, Roberto Bayardo, M.D.—who 

conducted Ms. Stites's autopsy—has recanted much of his trial testimony. Dr. 

Bayardo testified at Mr. Reed's 1998 trial that Mr. Reed's semen was left "quite 

recently," and supported the State's theory that Mr. Reed sexually assaulted Ms. 

Stites contemporaneous with her murder. He has retracted that opinion. Dr. Bayardo 

now admits that the forensic evidence suggests consensual intercourse between Mr. 

Reed and Ms. Stites more than 24 hours before her death—which is consistent with 

Mr. Reed's account of his last meeting with Ms. Stites: 

Ms. Blakely testified that spermatozoa can remain intact for no more 

than 24 hours. I question the qualification of these witnesses to offer 

this testimony, and in any event, they are incorrect. I am personally 

aware of medical literature finding that spermatozoa can remain intact 

in the vaginal cavity for days after death.  
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(Exhibit 18 ¶ 4) Dr. Bayardo now states that the deposit of Mr. Reed's semen was 

not "quite recent" to her death—as he testified at trial (TT Vol. 48:122) —but was 

approximately a day before her death: 

Accordingly in my professional opinion, the spermatozoa I found in 

Stites's vaginal cavity could have been deposited days before her death. 

Further, the fact that I found "very few" (as stated in the autopsy report) 

spermatozoa in Ms. Stites's vaginal cavity suggests that the 

spermatozoa was not deposited less than 24 hours before Ms. Stites's 

death.  

(Id.) Dr. Bayardo has also disclaimed any connection between Mr. Reed's semen and 

the murder: 

[T]he presence of spermatozoa in the vaginal cavity was not evidence of 

sexual assault.  There was no indication that the spermatozoa were placed 

there in any fashion other than consensually. 

(Id.) Dr. Bayardo has retracted or modified almost everything he told the jury at Mr. 

Reed's trial: 

Time of Death.  At trial, I testified that I estimated the time of death as 

3:00 a.m. on April 23, 1996.  Estimates regarding time of death are just 

that – estimates – and the accuracy of the estimate is subject to various 

factors, as outlined by Dr. Riddick in paragraphs 10-13 of his April 14, 

2006 affidavit.  My estimate of time of death, again, was only an 

estimate, and should not have been used at trial as an accurate statement 

of when Ms. Stites died.  (As I testified, I am unaware of how long it 

was between the time of death and the time her body was brought to the 

Travis County Medical Examiner's office.)  If the prosecuting 

attorneys had advised me that they intended to use my time of death 

estimate as a scientifically reliable opinion of when Ms. Stites died, I 

would have advised them not to do so.  In my professional opinion, 

pinpointing a precise time of exactly when Ms. Stites died would have 

been, and remains, impossible. 
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Survival of Sperm.  At trial, I testified that the very few spermatozoa I 

found in Ms. Stites's vaginal cavity had been deposited there "quite 

recently."  Ms. Blakely testified that spermatozoa can remain intact in 

the vaginal cavity for no more than 26 hours; and Ms. Clement 

testified that spermatozoa can remain intact for no more than 24 

hours.  I question the qualifications of these witnesses to offer this 

testimony, and in any event, they are incorrect. I am personally aware 

of medical literature finding that spermatozoa can remain intact in the 

vaginal cavity for days after death. Accordingly, in my professional 

opinion, the spermatozoa I found in Ms. Stites's vaginal cavity could 

have been deposited days before her death.  Further, the fact that I 

found "very few" (as stated in the autopsy report) spermatozoa in Ms. 

Stites's vaginal cavity suggests that the spermatozoa was not deposited 

less than 24 hours before Ms. Stites's death.  If the prosecuting 

attorneys had advised me that they intended to present testimony that 

spermatozoa cannot remain intact in the vaginal cavity for more than 

26 hours, and argue that Ms. Stites died within 24 hours of the 

spermatozoa being deposited, I would have advised them that neither 

the testimony nor the argument was medically or scientifically 

supported.      

Sperm Not Found in Rectum.  I reported in the autopsy report and 

testified at trial that rectal smears taken of Ms. Stites were negative for 

spermatozoa and seminal fluid.  Upon direct examination, I did testify 

that under a microscope, the rectal smears showed what appeared to be 

the heads of spermatozoa. However, the smears were insufficient to 

conclude that spermatozoa were present in the rectum. Accordingly, I 

reported the smears as negative on the autopsy report.  My trial 

testimony should not have been construed as suggesting that 

spermatozoa were indeed found in Ms. Stites's rectal cavity.  Had the 

prosecuting attorneys advised me that they intended to present my 

testimony as evidence that spermatozoa was found in Ms. Stites's 

rectal cavity, I would have informed them that that was incorrect.  An 

autopsy report is the result of scientifically valid, forensic pathology 

methods. Trial testimony is given in response to the questions asked. 

Had I been asked at trial if spermatozoa and/or seminal fluid had 

been found in Ms. Stites's rectal cavity, I would have said that it had 

not, consistent with the autopsy report.  
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(Exhibit 18 (emphasis added)) Contrary to the impression left on the jury, Dr. 

Bayardo states that (1) his estimate of the time of death at approximately 3:00 a.m. 

was not reliable, (2) there is no evidence that Mr. Reed sexually assaulted Ms. Stites, 

and (3) the evidence actually corroborates Mr. Reed's statement that he and Ms. 

Stites had sex a day before her disappearance. (Id.)  

2. Karen Blakely. 

Texas DPS Crime Lab Director Brady Mills wrote a letter to Mr. Reed's 

counsel acknowledging "limitations" in Ms. Blakely's testimony at Mr. Reed's trial.  

Citing a scientific study, Ms. Blakely testified that finding Mr. Reed's intact 

spermatozoa meant that the spermatozoa could not have been left more than 26 hours 

before her examination. (See Exhibit 22 (DPS Crime Lab Letter re: Limitations)) 

Ms. Blakely's opinion essentially ruled out Mr. Reed's defense that he and Ms. Stites 

had consensual sex in the days before her murder: The State argued that since Ms. 

Stites's whereabouts were accounted for most of the day before the murder, the only 

possible explanation for the presence of Mr. Reed's sperm was that he had raped Ms. 

Stites at the time of her murder.  

Director Mills's letter acknowledges on behalf of the Texas DPS that the data 

and related scientific literature Ms. Blakely claimed to have relied upon actually 

show that intact spermatozoa can and do remain for at least 72-hours. (See Exhibit 

22)  
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3. Meghan Clement 

On January 11, 2018, Bode Cellmark Forensics ("Bode")5 Technical Leader 

Stephanie Sivak issued a letter that described Ms. Clement's testimony cited above 

as "unsatisfactory" and as an "error." (Exhibit 23 (LabCorp Correction Letter)) 

Specifically, Technical Leader Sivak characterized the error in Ms. Clement's 

testimony as follows: 

Error Type 2: The DNA/Forensic Biology Analyst cites the number of 

cases and/or samples worked in the lab as a predictive value to bolster 

the conclusion that the DNA profile belongs to a specific individual or 

. . .  otherwise testifies beyond the scope of his/her experience.  

(Id.) A worksheet attached to the letter identified the specific testimony that the 

laboratory deemed erroneous: 

 

 5  At that time, Bode was a subsidiary of Labcorp, which had employed Ms. Clement for 

many years.   



Correction Review Evaluation Form 

Case Information: 

Case Number: 
Defendant(s): 

F9801744 
Rodney Reed 
11/22/2017 Date of Review: 

Review of Testimony: 

Date of Testimony: 5/11/1998 
Testifying Analyst: Meghan Clement 

Name of Prosecutor: Mr. Charles Penick, Mr. Forrest Sanderson, & Ms. Lisa Tanner 
Name of Defense: Mr. Calvin Garvie & Ms. Lydia Clay-Jackson 

Testimony Results (ma k as appropriate): 

Unsatisfactory Statements: Yes ■ No 
If testimony contained Unsatisfactory Statements, cite each by Error type, page(s), and line number(s): 

Page 55, lines 13.21 

With spermatozoa, the tails are very fragile and tend to break off, so after a short period of time 
they start losing their tails and then what you find is only the spermatozoa heads, from sexual 
assault cases. So that can be an indicator of how long the spermatozoa has been in a particular 
placebefore it is actually collected and detected. 

Page 56, lines 8-16 
In serology work, typically, sexual assault kits weren't even collected more than 24 hours after an 
encounter because the chances of finding sperm is so rare. Generally, finding intact sperm at more 
than probably about 20 hours, 20 to 24 hours, I don't ever recall finding intact sperm more than 
that, from the time of the sexual assault and from the time the collection was made. 

Page 56, line 18, after 
asked to darify above 
response: 'And that 
was in over thousands 
of ra •e kits?" 

Yes. 

Approved By: Date: 1/11/2018 
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(Id. at 2) Moreover, LabCorp forensic serologist Purnima Bokka has confirmed that 

intact sperm may be found in the vaginal cavity up to 72 to 144 hours after 

intercourse. (See Exhibit 24 (Affidavit of Purnima Bokka, M.S.). Through Technical 

Leader Sivak's letter and Serologist Bokka's affidavit, LabCorp has directly 

repudiated Ms. Clement's testimony that: (1) suggested that intact spermatozoa are 



 

38 
 

not found more than 24 hours after intercourse, and (2) cited her experience in 

examining "thousands" of rape kits to bolster her erroneous statement.6  

In 1998, the jury was told—without contradiction from the defense—that the 

presence of Mr. Reed's semen was conclusive proof that he sexually assaulted Ms. 

Stites contemporaneous with her murder. This point was emphasized by the State in 

closing arguments: 

[DPS analyst Karen Blakely] took the vaginal swabs, and what did she 

find?  At eleven o'clock that night she goes back to the lab, she puts 

them under the microscope and bingo, she finds three fully intact 

spermatozoa.  At that point she knows what she's got here.  We all know 

what she's got here.  Because we know, from the credible evidence, that 

that doesn't hang around for days on end.  We know from the credible 

evidence that that tells you that that semen got in that girl's body within 

24 hours of that eleven o'clock moment.  Which is when?  On her way 

to work. 

(TT Vol. 56:33-34)7   

Not one witness continues to assert this scientifically bankrupt theory today. 

The expert opinions offered by the State at trial have been retracted and the State's 

 

 6  Ms. Clement has repeatedly declined to cooperate with Mr. Reed's legal proceedings.  

LabCorp agreed to address Ms. Clement's erroneous testimony only after Ms. Clement left the 

company.  Now working as a consultant, Ms. Clement recently declined undersigned counsel's 

request to retain her to review her testimony and the applicable serology literature. A deposition 

or hearing would be required to obtain her testimony.  

 7  The State also relied on Dr. Bayardo's testimony that he found rectal tears ("lacerations") 

consistent with a sexual assault by Mr. Reed. (TT Vol. 56:34-35) As with the State's theory on 

intact spermatozoa, this has been retracted by Dr. Bayardo and unanimously debunked by three 

experienced forensic pathologists. (Exhibit 18 ¶6 (no evidence Mr. Reed's sperm related to sexual 

assault); Exhibit 19 ¶ 8 (Dr. Spitz); Exhibit 120 ¶ 9 (Dr. Baden); Exhibit 21 ¶ 18-22 (Dr. Riddick))    
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own witness admits that the evidence actually corroborates Mr. Reed's account. 

(Exhibit 18)  

4. The Forensic Evidence Proves That The State's Evidence As 

To The Length Of Time Spermatozoa Can Remain Intact 

Was False. 

Even had the State's experts or the agencies that employed them not limited 

and discredited the trial testimony, the forensic evidence proves that the testimonies 

of Ms. Blakeley and Ms. Clement that intact sperm would not be found more than 

24-26 hours after intercourse, and that finding any intact sperm on swabs taken 

between 7:00 p.m. and 8:00 p.m. on April 23rd ruled out Mr. Reed's account of 

consensual sex, was false. This is confirmed by the unanimous opinions of eminent 

forensic pathologists Drs. Baden, Spitz, and Riddick who each explained that the 

State's theory is false and, indeed, why there is no reliable evidence that Ms. Stites 

was sexually assaulted at all. Dr. Spitz explained: 

Very few sperm were found on autopsy smears, and the crime scene 

investigator found only 3 intact spermatozoa.  If the victim was sexually 

assaulted between 3-5 a.m., there would be more sperm found on slides.  

A normal sperm count is considered to be 15 million spermatozoa per 

milliliter. The amount of sperm found on the slides is more consistent 

with a longer interval between intercourse and the time the sample was 

collected. As I explain in my book, intact spermatozoa can be found in 

the vagina up to 72 hours after coitus.8   

 

(Exhibit 19 ¶ 6). 

 

 8  Spitz and Fisher at 1262. 
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Likewise, Dr. Baden confirmed that: 

The testimony at trial that no intact sperm remains in the vagina after 

24 hours is not correct. It is my experience, and the experience of other 

forensic pathologists as reported in the forensic science literature, that 

sperm may remain intact for more than 72 hours after intercourse. The 

few sperm seen are entirely consistent with consensual intercourse that 

Petitioner said occurred between midnight and 3:00 a.m. on April 22, 

1996.” 

(Exhibit 20 ¶ 8) 

As did Dr. Riddick: 

Both Ms. Blakely and Ms. Clement are incorrect regarding the length 

of time a morphologically intact sperm survives in the vagina. As a 

forensic pathologist, I am familiar with a host of medical literature that, 

simply put, absolutely refutes those witness's conclusions that a sperm 

cannot remain intact beyond 24 or 26 hours, and even refutes Dr. 

Bayardo's conclusion that the semen was introduced into the vagina a 

day or two before his autopsy exam. Reliable scientific studies … have 

found morphologically intact sperm in the human vagina after two, 

four, five, six, seven, and even 10 days. As a general rule, 

morphologically intact sperms can be expected to be seen up to 72 

hours after intercourse. 

(Exhibit 21 ¶ 17)   

B. Forensic Evidence Proves That Ms. Stites Was Murdered When Mr. 

Fennell Claimed The Two Were Alone Together. 

Mr. Fennell testified at trial that he and Ms. Stites spent the night of April 22, 

1996 together in their apartment. He told the jury that he was at home when Ms. 

Stites went to sleep around 9:00 p.m. and that he went to sleep about an hour later. 

(TT Vol. 45:82) Mr. Fennell claimed he was still sleeping when Ms. Stites left for 

work in his truck at approximately 3:00 a.m. in the morning. (TT Vol. 45:83-84)  
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At least three of the nation's leading forensic pathologists, Drs. Spitz, Baden 

and Riddick, have concluded that Ms. Stites was actually murdered before midnight 

on April 22, 1996, and that she was placed in the location and position where she 

was found at least 4 hours after the murder. This longer post-mortem interval, 

coupled with the fact that Ms. Stites's body was moved at least 4 hours after death, 

makes the State's theory of Mr. Reed's guilt impossible.  

Drs. Spitz, Baden and Riddick likewise agree that there is no evidence of a 

sexual assault by Mr. Reed contemporaneous with Ms. Stites's death—a fact 

essential to the verdict against Mr. Reed. See Reed v. State, No. 73,135, slip op. at 9 

(Dec. 6, 2000). If Ms. Stites was murdered at a time that Mr. Fennell testified that 

she was at home with him, and if there is no evidence that Mr. Reed sexually 

assaulted Ms. Stites, then Mr. Reed did not murder Ms. Stites. 

The forensic experts rely primarily on three key elements in determining the 

post-mortem interval: rigor mortis (stiffening of the muscles due to chemical 

alterations in the cells), livor mortis (pink to red discoloration of the skin due to 

blood settling in the vessels and later seeping into the skin) and signs of 

decomposition. See Spitz and Fisher, Medicolegal Investigation of Death 94 (4th   

ed. 2006) (livor, rigor, and decomposition included in most common protocols used 

in post-mortem timing). None of these factors were mentioned in relation to the post-

mortem interval at Mr. Reed's trial. 
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1. Patterns of Post-mortem Lividity Indicate that the Body 

was Moved 4-6 Hours After Death. 

Drs. Spitz, Baden, and Riddick explain that the lividity seen on Ms. Stites's 

right shoulder, arm and part of her face shows that Ms. Stites was left in a position 

in which these areas were lower (dependent) for at least 4 hours prior to her body 

being left in the position it was found. (Exhibit 19 ¶ 2-3 (Dr. Spitz); Exhibit 20 ¶6 

(Dr. Baden); Exhibit 21¶¶ 12-14 (Dr. Riddick)) Dr. Riddick explained lividity as 

follows: 

Another significant factor in my opinion as to the post-mortem 

interval is my observation of the location and level of livor in the 

body.  As discussed above, livor mortis (or lividity) is the pooling of 

the blood to the lowest part of the body, described by clinicians as a 

dependent area.  Lividity that exceeds faint patches of discoloration 

generally develops after at least 2 hours, and takes several more 

hours to become fixed.   Lividity is fixed when the blood congeals 

in the capillaries or diffuses into the extravascular tissues.  Once 

lividity is fixed, it will not be displaced by compression and will not 

shift if the body is moved.  If lividity is not fixed, the blood that has 

pooled in one area will shift to a new area once the body has been 

moved.   

(Exhibit 15 ¶ 12) Areas of lividity often contain patches of white called "blanching" 

where compression of the skin has prevented the blood from pooling. (Id. ¶14) The 

photographs of Ms. Stites show lividity on her right arm, right shoulder and chest, 

and the side of her face—areas that are not dependent in the position she was found. 

Areas of blanching can be seen on Ms. Stites's elbow.  Dr. Spitz explained the 

relevance of this non-dependent lividity: 
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The presence of lividity in these non-dependent areas makes it 

medically and scientifically impossible that Stites was killed 

between 3-5 a.m. on the date in question.  Stites could not have been 

both murdered and dumped between the hours of 3-5 a.m. on April 

23, 1996 and remained undisturbed in that spot until her body was 

discovered at around 3 p.m. because the lividity observed in the non-

dependent areas would have taken at least 4-5 hours to develop.  It 

is impossible that Stites was murdered and left at the scene in the 

two-hour time frame asserted by the State at trial. 

(Exhibit 19 ¶3) (emphasis added)) Dr. Baden similarly concluded: 

Lividity develops by the gravitational settling of red blood cells while 

still in blood vessels in the lower dependent portions of the body after 

death causing a maroon-type discoloration of the skin. The intensity 

and extent of the lividity present on Ms. Stites' body demonstrates 

that she would have lain face down after she was dead for more than 

four or five hours in order for this lividity to remain after she was 

turned over when she was placed on her back in the brush. This 

lividity demonstrates that Ms. Stites was dead before midnight on 

April 22nd when she was alone with Mr. Fennel. 

(Exhibit 20; see also Exhibit 21 ¶14 (Dr. Riddick) (body in different position for at 

least 4-6 hours)) The photographs below demonstrate this non-dependent lividity 

with blanching on the elbow and on the fingertips: 
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(note red discoloration on face, chest and arm with blanching on elbow area) 

2. Rigor Mortis Indicates Longer Post-Mortem Interval 

Drs. Spitz and Riddick also observed the level of rigor mortis seen in the crime 

scene video, which shows a longer postmortem interval than presented by the State. 

Dr. Riddick explained: 

If the post mortem interval had been roughly thirteen hours as estimated 

by Dr. Bayardo at the trial, rigor should have been intense and 

progressing to completion.  The crime scene video contradicts this 

finding and indicates a much longer post-mortem interval.  A body in 

complete rigor (which is generally achieved at roughly 12 hours under 

normal conditions and will be essentially unchanged at 13 hours) is 

stiff. Manipulation of an arm, a leg, or the head is difficult and will also 

result in moving the torso.  The manipulation of the body demonstrated 

in the crime scene video, however, indicates that the limbs can be 

moved independently, thus indicating that rigor was no longer at its 

height and was passing. . . . In short, during the examination of the body 

between 5:15 p.m. and around 8:22 p.m. when the crime scene video 

ends, the body appears in many instances to be easily manipulated and 
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at times the arms appear limp indicating that rigor has waned.  Based 

on the lessening of rigor demonstrated in the crime scene video, I 

estimate that the post mortem interval is significantly longer than the 

13 hours estimated at trial.  The level of rigor demonstrated in the crime 

scene video is more consistent with a post-mortem interval of 16-20 

hours from the first documentation of the body at 5:15 p.m.  My 

estimate of the post-mortem interval takes into account environmental 

factors that can affect the speed at which rigor develops.  According to 

the National Weather Service, the temperature in the neighboring city 

of Elgin ranged from a low of 50 to a high of 75 degrees Fahrenheit on 

April 23, 1996.  Although the National Weather Service indicated 

sixteen hundredths (.16) of an inch of precipitation on that day in Elgin, 

the videotape shows dry conditions at the crime scene.  Further, the 

body appears to be shaded by small trees and brush.  These are normal 

conditions, which would not affect the routine progress of rigor.   

(Exhibit 21 ¶ 10-11) Dr. Spitz also explained how the manipulation of Ms. Stites's 

body in the crime scene video demonstrates "passing" rigor consistent with a longer 

post-mortem interval than presented by the State: 

Dr. Bayardo describes "slight residual" rigor at autopsy conducted at 

1:30 p.m. on April 24, 1996, after the body was refrigerated since 

approximately 11 p.m. on April 23rd.  Rigor is seen on the crime scene 

video, but the arms are easily placed down from above Stites's head as 

she is put into a body bag before sundown on April 23, 1996. This 

movement of the arms shows passing rigor. Likewise, "slight residual 

rigor" after refrigeration at the ME's office is consistent with passing 

rigor, at the time the body is filmed in the video.   

 

Rigor is markedly temperature-dependent. In warm weather rigor 

mortis progresses faster, in cool weather it progresses more slowly. The 

average temperature on April 23rd was in the mid-60s. Taking this 

temperature into consideration, passing rigor, as depicted in the video, 

is consistent with death of about 20-24 hours prior to the video-a period 

of 15 hours as estimated by Dr. Bayardo would not allow for such 

movement, without having broken the rigidity. 

 

(Exhibit 19 ¶4-5) 
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3. Decomposition Evidence Demonstrates a Longer Post-

mortem Interval and Shows that Ms. Stites was              

Moved in the Truck Several Hours After Her Death. 

Dr. Spitz also explained that the decomposition is inconsistent with the time 

of death theory upon which the State's case depended: 

My review shows evidence of decomposition that is not consistent with 

a time of death at 3 a.m. on April 23, 1996. The body is described as 

having green discoloration, which can be seen in the video.  The 

appearance of the breasts after the bra is removed shows gas formation.  

The abdomen does not appear flat. There is skin slippage in several 

places. What is described at autopsy as post mortem burns in the face, 

breasts, and other areas is also likely skin slippage, in which the top 

layer of skin has dried. What has been described as petechiae in the 

scalp are none other than small torn blood vessels in the process of 

reflection of the scalp. Brown fluid running from the mouth and nose, 

across the right cheek is decomposition fluid and is not described in the 

autopsy report. Internal organs also show evidence of decomposition-

what Dr. Bayardo describes as congestion in lungs is actually 

decomposition. The heart is flabby and the blood is liquid after 

liquefaction which is part of the decomposition process.  Brain swelling 

is also part of decomposition. This amount of decomposition supports 

a post-mortem interval of about 20 to 24 hours before the film and 

photographs. 

 

(Exhibit 19 ¶ 7)9  Dr. Baden explained the importance of the viscous fluid on the 

floor of Mr. Fennell's truck in determining the time of death: 

Examination of the truck showed that the driver's seat was reclined 

back and the passenger seat was in a slightly forward position. 

"Some type of viscous fluid" was found on the passenger-side 

floorboard. This is not pulmonary edema fluid from Ms. Stites as 

interpreted by the prosecution. Pulmonary edema fluid is thin and 

frothy and would also have been present in and around her mouth and 

 
9  The photographs and video were taken between approximately 5:15 p.m. and 8:15 p.m. (See 

Exhibit 21 ¶ 8 (Dr. Riddick)) 
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nose, and was not. Pulmonary edema fluid is not viscous. This is 

typical post- mortem purge fluid that flowed from her nose and 

mouth as her body began to decompose and showed other 

decomposition changes, such as skin slippage and green discoloration 

of skin, which were also described at the scene and autopsy. It would 

have taken more than four hours after her death for this purge fluid 

to develop. It could not have developed in less than 2-1/2 hours if 

she were alive at 3:00 a.m. when she got into the truck. This finding 

also demonstrates that she had been dead for a number of hours, 

before midnight, when she was placed in the passenger seat. 

 

(Exhibit 20 ¶7)   

C. The State's Evidence that Mr. Reed's DNA Was Associated With A 

Sexual Assault Is False. 

The primary proponent of the State's theory that Mr. Reed's DNA was 

associated with a sexual assault, Dr. Bayardo, recanted his opinion on this subject: 

I found on autopsy that Ms. Stites was sexually assaulted, and testified 

consistently at trial. However, the presence of spermatozoa in Ms. 

Stites's vaginal cavity was not evidence of sexual assault. There was no 

indication that the spermatozoa in Ms. Stites's vaginal cavity was 

placed there in any fashion other than consensually.  

(Exhibit 18 ¶ 6) The conclusion that there is no evidence that Ms. Stites's was 

sexually assaulted is confirmed by Drs. Baden, Spitz, and Riddick who each 

explained that there is no reliable evidence that Ms. Stites was sexually assaulted at 

all. (Exhibit 19 ¶ 6 (Dr. Spitz); Exhibit 20 ¶ 8 (Dr. Baden); Exhibit 21 ¶ 18-22 (Dr. 

Riddick)) 

The pathologists also explain that the State's evidence of anal assault was 

scientifically and medically unfounded. (See (Exhibit 19 ¶ 8 (Dr. Spitz) (anus and 
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rectum normal); Exhibit 21 ¶¶ 18-21 (Dr. Riddick); Exhibit 20 ¶ 9 (Dr. Baden) 

(dilation of anus normal and no evidence on photographs of lacerations))  

D. Evidence That The Crime Scene Was Staged To Look Like A           

Sexual Assault. 

Additional evidence demonstrates that the body was moved to the location 

and the crime scene staged so that Ms. Stites would be quickly discovered and 

identified. As part of a thorough review of the case, retired NYPD Homicide 

Detective Sergeant Kevin Gannon reached the following conclusions: 

In addition to the forensic evidence which indicates that the murder took 

place while Jimmy and Stacey were at home together, a number of other 

factors raise suspicion that Jimmy Fennell was the murderer: 

• The seatbelt of the truck was fastened as if the last driver had been sitting 

on top of the seat belt. It is common for police officers to sit on top of a 

fastened seat belt in their vehicle. Officers do this because they are often 

called upon to quickly exit their vehicles in an emergency. A seatbelt can 

impede a fast exit, so it is buckled to keep it out of the way and stop 

warning signal in the car. My experience is confirmed by statistics 

released by the California Commission on Police Officer Standards and 

Training indicating that roughly half of all police officers do not wear 

seatbelts. 

• Stacey's fingernails are closely cut in a manner that I would not expect 

from a nineteen year old woman only a few weeks before her wedding. 

Strangulation involves a close struggle that provides the victim an 

opportunity to scratch her attacker and leave his DNA under her 

fingernails. In 1996, a police officer would be familiar with the fact that 

fingernail scrapings are taken during autopsy, and it is unlikely that a lay 

person would know to cut the fingernails of a victim to avoid detection. 

• Certain aspects of the crime scene appear to have been staged in a manner 

that does not conform to a kidnapping/murder by a stranger.  First, the 

placement of Stacey's name tag between her legs is direct evidence of a 

staged crime scene. The location of the two halves of Stacey's belt also does 
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not comport with a kidnapping murder by a stranger seeking to evade 

detection.  It is unlikely if not impossible that Stacey's woven leather belt 

broke while it was used as a ligature. The force necessary to break a leather 

belt would have caused greater injury to her neck than was reported at 

autopsy. It is far more likely in my opinion that the belt was separated after 

the murder. One half of the belt was left at the side of the road in a position 

pointing towards the body. Especially where it was alleged that the murderer 

used the victim's shirt to wipe fingerprints from the truck at the scene, it is 

not plausible that the same person would have left the belt in this location 

unless he wanted the body to be quickly found.  The same is true for the 

portion of the belt left outside the truck at the Bastrop High School. A 

murderer who had the forethought to wipe his fingerprints and lock the door 

of the truck would not leave such obvious evidence in plain view 

accidentally. 

(Exhibit 25) 

The forensic evidence proves that the State's theory and factual bases of the 

case have evaporated, and that: (1) Ms. Stites was not sexually assaulted by Mr. 

Reed, and (2) she was murdered before midnight on April 22, 1996—a time when 

Mr. Fennell testified to the jury that he was at home alone with the victim. 

IV. PROOF THAT MR. REED AND MS. STITES WERE INVOLVED IN 

A SEXUAL RELATIONSHIP 

A. Witnesses Discredited Because They Knew Mr. Reed. 

Mr. Reed has explained that he and Ms. Stites were in a casual sexual 

relationship, and that they had sex in the early morning hours on April 22, 1996— 

over a day before she was reported missing. (Exhibit 26 (Affidavit of Rodney Reed))  

Although he initially denied knowing Ms. Stites when surprised by police after he 

was arrested on unrelated charges, Mr. Reed immediately told his attorney about the 

relationship. (Exhibit 16 (Affidavit of Jimmie Brown)). At a bail hearing long before 
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Mr. Reed's trial, his mother testified that she knew Mr. Reed was seeing Ms. Stites, 

and had witnessed her come to the Reed home several times to pick up Mr. Reed. 

(Exhibit 27 (Sandra Reed Testimony Excerpt)) A number of witnesses who knew of 

the relationship were presented by Mr. Reed's appointed attorneys at trial and in 

early habeas proceedings, but they were all either ignored by the courts or discounted 

due to their relationships with Mr. Reed or other factors.   

In her opening statements, Mr. Reed's counsel, Lydia Clay-Jackson, argued 

that the defense would show that Mr. Reed and Ms. Stites were involved in a "secret 

affair." (TT Vol. 42: 69) However, the defense presented limited evidence in support. 

Julia Estes testified that she had seen Mr. Reed and Ms. Stites talking together at the 

H.E.B. (TT Vol. 51: 136) Iris Lindley also testified that while she was sitting on the 

front porch at Mr. Reed's mother's home, Ms. Stites came by asking for Rodney. (TT 

Vol. 53: 92) Ms. Lindley testified that she presumed they were dating. (TT Vol. 53: 

98)  However, both witnesses were impeached by the State, and their testimony 

could not be credited considering the State's forensic experts told the jury that Mr. 

Reed's DNA had to have been deposited contemporaneous with a sexual assault and 

murder.   

During Mr. Reed's prior habeas proceedings, additional witnesses came 

forward with knowledge of the relationship between Mr. Reed and Ms. Stites, but 

they were found not to be credible based on their criminal history or close affiliation 
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to the Reed family. See Reed v. Thaler, No. A-02-CA-142 LY, 2012 WL 2254217, 

at *14 (W.D. Tex. June 15, 2012) ("[M]any of those claiming they had seen Reed 

and Stites together were Reed's cousins or parents, and many had criminal felony or 

misdemeanor convictions for charges involving dishonesty, such as theft.").   

B. Family And Friends Of Ms. Stites Have Come Forward To Attest To 

Knowledge Of A Relationship Between Mr. Reed And Ms. Stites. 

More recently, credible witnesses with knowledge of a relationship between 

Ms. Stites and Mr. Reed have come forward. These new witnesses have no 

connection to Mr. Reed or any motive to assist him. These witnesses have not had 

an opportunity to testify in Mr. Reed's case, and their accounts have not been 

contradicted by the State. 

1. Alicia Slater. 

Alicia Slater, formerly Griesemer, contacted Mr. Reed's defense team on her 

own volition. (Exhibit 28) Ms. Slater felt "morally compelled to tell someone" that 

she was aware of a sexual relationship between her former co-worker, Ms. Stites, 

and Mr. Reed. (Id.) In 1995 and 1996, Mrs. Slater was employed part-time at the 

H.E.B.  She and Ms. Stites would often take lunch together:  

On one occasion when Ms. Stites and I were eating together in the break 

room, she talked to me about her relationship with her boyfriend.  She 

was talking about her engagement ring and that she was not excited 

about getting married. She told me that she was sleeping with a black 

guy named Rodney and that she didn't know what her fiancé would do 

if he found out.  She commented that she had to be careful.   
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(Id. ¶ 4) Ms. Slater did not come forward with the information sooner because she 

"thought it was common knowledge" and did not want get involved (id. ¶ 7): 

Although I had heard that Mr. Reed was convicted of the murder, I 

didn't really follow the case. . . . I thought that the relationship between 

Mr. Reed and Ms. Stites was common knowledge, that everyone knew.  

I remember that in 2003, a friend from Bastrop brought up the case and 

said that she heard I knew Stacey.  I did not tell her anything about what 

I knew.  At the time, I had just moved to California, had just gotten 

married, and had started a new job.  I thought that if I said something, 

that I would have to come back to testify in Bastrop, so I kept the 

information secret. 

When I saw that Mr. Reed actually had an execution date, I realized 

that it was now or never. I didn't track the case and didn't realize the 

importance of what Ms. Stites had told me until that time.  When I read 

about the case on the internet, I learned that an important issue was 

whether Ms. Stites and Mr. Reed were in a consensual relationship.  

Based on this, it became clear that what Ms. Stites told me could make 

a difference.  I felt morally compelled to tell someone that Ms. Stites 

had told me herself that she was sleeping with Mr. Reed.   

(Id. ¶¶ 7, 9) 

2. Lee Roy Ybarra. 

 Another H.E.B employee, Lee Roy Ybarra, came forward to attest that he too 

observed a relationship between Mr. Reed and Ms. Stites—information he says he 

would have gladly told to police in 1996 had they contacted him. (Exhibit 29 

(Affidavit of Le Roy Ybarra)) Mr. Ybarra described that in 1996 he saw Ms. Stites 

on numerous occasions with "a young black man" he later identified as Mr. Reed 

from news articles after her death. (Id. ¶ 3) Mr. Ybarra recalls Mr. Reed's face well 
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because "sometimes they were close enough that [Mr. Ybarra] got a very good look 

at him." (Id. ¶ 3) 

Based on his direct observations during the numerous occasions he saw Mr. 

Reed and Ms. Stites together, Mr. Ybarra confirms that they had a positive 

relationship. He noticed that Ms. Stites's "demeanor would change" when Mr. Reed 

came around and that she was "happy to see him and would be in a good mood." 

(Exhibit 29 ¶ 4) Mr. Ybarra observed that the nature of the encounters appeared to 

happy and romantic. (Id.) Mr. Ybarra explained that this was in stark contrast to Ms. 

Stites's behavior around her fiancé:   

I knew Ms. Stites was engaged to a police officer at the same time she 

was seeing [Mr. Reed], and I recall that the few times that Stacey's 

fiancé entered the store to visit her, she would become a nervous wreck. 

I know that there were times Ms. Stites would deliberately hide so that 

she didn't have to talk to him. I just thought it was a strange relationship.  

(Id. ¶5) Mr. Ybarra did not previously come forward because he did not realize the 

import of his testimony around the time of Ms. Stites's murder investigation, and he 

had not followed the case since. 

At the time of Mr. Reed's trial or prior to his trial no one from the 

prosecution or defense team contacted me. If anyone had asked, I would 

have gladly told them what I knew about Ms. Stites and Mr. Reed.  

(Id. ¶¶ 5, 8)     

3. Rebecca Peoples. 

As discussed supra, Ms. Peoples, another co-worker of Ms. Stites came 

forward very recently and described that Ms. Stites had confided in her. Ms. Stites 
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had also told Ms. Peoples, just as she had told Ms. Slater, that she was having a 

relationship with a black man. (Exhibit 7a ¶ 3) Ms. Peoples also relayed that Ms. 

Stites had further confided in her that she was afraid of her fiancé. (Id. ¶ 4)  

4. Calvin "Buddy" Horton. 

Calvin "Buddy" Horton, Ms. Stites's cousin has also come forward to attest to 

a relationship between Ms. Stites and Mr. Reed. (Exhibit 30) Mr. Horton explained 

that he helped Ms. Stites and her mother move away from their hometown of Corpus 

Christi after Ms. Stites's mother became concerned about the environment and 

influences on her daughter. (Id. ¶ 3) In particular, Ms. Stites's mother was concerned 

that Ms. Stites was too young to be involved with men and that Ms. Stites had gotten 

pregnant when she was fifteen. (Id.) Mr. Horton's parents initially took Ms. Stites 

and her mother into their home. However, they moved out after Mr. Horton's parents 

became uncomfortable with Ms. Stites's behavior: 

I understood from speaking with my parents that Stacey's mother was 

concerned that Stacey had begun dating and associating with men at an 

early age—including black men—that Stacey had gotten pregnant, and 

that her mother decided to move after Stacey's pregnancy. My father 

told me that Carol was concerned about the influences in Stacey's 

environment in Corpus Christi and wanted to leave. 

Stacey and Carol lived with my parents for approximately two months, 

but within that time, my mom and father informed me that some of 

Stacey's traits from Corpus Christi resurfaced. According to them, she 

would continue to see men, was disobedient and would leave the house 

at-will. Because of this, my dad asked my mom and wife to seek out 

more suitable housing for them. Eventually my wife and my mother 

found a home in Smithville for Carol and Stacey to live. As I had done 
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before, I helped Stacey and her mother move. This time I moved their 

belongings from the storage facility to the Smithville home, where they 

stayed until they moved to Bastrop.  

(Id. ¶¶ 3-4) 

Mr. Horton states that in October or November 1995, he saw Ms. Stites 

leaving a Bastrop Dairy Queen with a black man. He called out to Ms. Stites, but she 

did not respond:  

As I pulled into the Dairy Queen in the Ford pickup I was driving at the 

time, with my children inside, I remember seeing Stacey coming out of 

the Dairy Queen with a black man. I hollered her name to get her 

attention as I drove in, but she did not respond. I know they heard me 

because both Stacey and the black man looked directly at me, but 

neither came toward me. I have a rather loud voice; I easily project and 

rarely have a difficult time being heard.  

Seeing Stacey with a black man did not surprise me because I 

remembered what my parents told me about her dating and associating 

with black men. Stacey, however, was shocked; she seemed 

embarrassed when she saw us and she quickly left with the black man 

without introducing me. Stacey and the black man got into a darker 

colored car that Stacey was driving, and they drove off without 

speaking to me or my children. I told my father of this incident, but to 

me it was not a big deal at the time because I had been told that Stacey 

associated with black men. 

(Id. ¶¶ 6-7)  

After Ms. Stites's death, Mr. Horton saw pictures of Mr. Reed in the media 

and he identified Mr. Reed as the man accompanying Ms. Stites at the Dairy Queen 

in 1995:  

Sometime after Stacey's death I remember seeing pictures of Rodney Reed on 

the news and in the newspaper after he became a suspect in the death of my 

cousin. Rodney Reed is the same man I saw with Stacey at the Dairy Queen 
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in 1995. I understand that the appeals courts have previously said that there 

were no credible witnesses that would testify as to having seen Rodney and 

Stacey together. I would have testified to my experience at the Dairy Queen 

in 1995 at trial, but no one ever approached me to do so. Since then, I have 

told other members of my family and would have told law enforcement and 

prosecutors the same had they interviewed me. 

(Exhibit 22 ¶ 8)  

V. MR. FENNELL'S DISCOVERY THAT MS. STITES WAS HAVING 

AN AFFAIR WITH MR. REED PROVIDED A POWERFUL MOTIVE 

FOR MR. FENNELL TO DO WHAT HE THREATENED TO DO IF 

HE CAUGHT HER CHEATING. 

A. Mr. Fennell Threatened To Kill Ms. Stites If He Discovered She Was 

Cheating On Him. 

As discussed, supra, Mr. Fennell threatened in a serious and harsh tone that 

he would kill Ms. Stites if he ever caught her "messing around" on him. (Exhibit 2) 

This account is consistent with Mr. Fennell's conversation with a fellow law 

enforcement officer. During police training class, Mr. Fennell told a classmate, who 

later rose to the rank of Sergeant in a Texas law enforcement agency, Mary 

Blackwell,10 that he would kill his girlfriend if he ever caught her cheating. Ms. 

Blackwell recounted attending a police training in which Mr. Fennell was also a 

student. She explained that Mr. Fennell made a disturbing statement while 

discussing crime scene investigation: 

After this conversation completed itself, Captain Whitley had us take a 

break.  And during this break period is when I would re-write my notes 

 
10  At the time of her testimony in March 2006, Ms. Blackwell had been a police officer for almost 

ten years, supervised seven officers at the Northlake College Police, and had been an instructor at 

the Cedar Valley Police Academy. (2nd Habeas RR Vol. 3:87-88) 
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for class, and Jimmy Fennell was having a conversation with another 

classmate that sat near him. . . . And he made a comment that if he ever 

found that his girlfriend was cheating on him that he would strangle her.   

And I looked over my shoulder at him and said, "Well, if you do that 

they'll find your fingerprints all over her throat."  And he said, "That's 

where you don't know shit, Best.11  I'll strangle her with a belt." 

(2nd Habeas RR Vol. 3:92-93)  

B. Powerful New Evidence Suggests That Mr. Fennell Discovered Ms. 

Stites's Relationship With Mr. Reed And Followed Through On His 

Threats. 

The recent statement by former Bastrop County Sheriff's Officer Charles 

Wayne Fletcher likewise demonstrates that Mr. Fennell learned of, and was angry 

about, Ms. Stites's affair with Mr. Reed: 

I remember clearly that Jimmy said that he believed Stacey was 

"fucking a nigger." We were outside of the apartment building by the 

barbeque pit on the ground level preparing barbeque when he said it. 

He did not elaborate. He did not say specifically how he knew that or 

what made him believe it, but I remember he said those words because 

I was disturbed by them. I did not ask him about it. I did not know how 

to respond and did not want to pry into it. Although I have not shared 

this with many people, I have never forgotten his words. 

(Exhibit 3)   

Even more recently, there is new evidence that Mr. Fennell confessed that he 

discovered Ms. Stites's infidelities with Mr. Reed and murdered her because of it. 

As Mr. Snow explained:  

 
11  At the time, Ms. Blackwell's last name was Best. ( 2nd Habeas RR Vol 3: 115) 
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In about 2010, a white man named Jimmy Fennell ("Jimmy") approached 

me at the Stevenson Unit wanting the protection of the Aryan Brotherhood. 

Jimmy said he needed protection from the blacks and Mexicans at the 

prison. At the time, I didn't know anything about Jimmy. All I knew was 

that I had seen Jimmy around the prison and observed that he seemed out 

of his element. So, I cut a deal with Jimmy that he would pay the Aryan 

Brotherhood out of his commissary, and in exchange we would keep the 

blacks and Mexicans off of him and protect him from violence.  

Jimmy and I were never really friends, but we occasionally made 

conversation. One conversation stands out very clearly in my mind. Jimmy 

and I were in the rec yard at the Stevenson Unit walking around the track 

and talking. He was talking about his ex-fiancé with a lot of hatred and 

resentment. Jimmy said his fiancé had been sleeping around with a black 

man behind his back. By the way Jimmy spoke about this experience, I 

could tell that it deeply angered him. Toward the end of the conversation 

Jimmy said confidently, "I had to kill my nigger-loving fiancé." My 

impression was that Jimmy felt safe, even proud, sharing this information 

with me because I was a member of the Aryan Brotherhood. I think Jimmy 

assumed that his confession would impress me and earn him credibility 

with the Aryan Brotherhood.  

As I recall, people didn't really bother Jimmy anymore once they knew he 

was under our protection. However, one day a new inmate came onto the 

unit who said he knew Jimmy from time he spent in Williamson County. I 

do not recall this man's name, but the new inmate said that Jimmy was a 

former cop who had been convicted of raping a woman in his custody. I 

wanted to verify this, so I asked a guard at the prison to look Jimmy up and 

tell me who he was and what he was in for. After looking Jimmy up, the 

guard confirmed Jimmy's history.  

After the news spread around the prison that Jimmy was a cop, and that he 

was a rapist, the Aryan Brotherhood couldn't protect Jimmy anymore. 

Then, Jimmy accused the Aryan Brotherhood of extorting him. Because 

the guards saw me as one of the leaders of the gang, Jimmy's accusations 

landed on me. As a result, I was ultimately moved to the Connally Unit 

where they send a lot of gang members.  

(Exhibit 1) 
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Moreover, Messrs. Snow's and Fletcher's account that Fennell knew of Ms. 

Stites's relationship with a black man is important corroboration of Mr. Reed's 

previous statements that Mr. Fennell confronted him about his relationship with Ms. 

Stites a month before the murder (Exhibit 26 ¶ 6)—the same time Mr. Fennell 

confided in Mr. Fletcher—and of Mr. Fennell's motive to kill Ms. Stites. 

In light of all of the foregoing evidence, the recollection of Mr. Clampit, a 

friend of Mr. Fennell and former Lee County Sherriff's deputy, of Mr. Fennell's odd 

behavior at Ms. Stites's funeral services, including telling the young woman's body 

that she got what she deserved cannot be ignored. (Exhibit 4 ¶ 3) 

In contrast to the witnesses previously rejected by the courts, Ms. Slater, Ms. 

Peoples and Messrs. Ybarra, Horton, Fletcher, Clampit and Snow have no 

connection to Mr. Reed, and their motivation in coming forward with evidence of 

the relationship cannot be attributed to incentives or bias. Their statements are 

further proof that Mr. Reed and Ms. Stites were having an affair and that Mr. Fennell, 

who had threatened to kill Ms. Stites if he ever discovered she was cheating on him, 

had knowledge of that affair and that Mr. Fennell confessed to killing her because 

of that affair.   

VII. OTHER EVIDENCE IMPLICATING MR. FENNELL. 

Mr. Fennell was the primary suspect in Ms. Stites's murder, even after he was 

excluded as the source of the semen found in her body. In addition to the forensic 
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evidence showing that Ms. Stites was murdered at a time Mr. Fennell testified that 

he was alone with her, significant other evidence inculpates him in her death. As 

discussed infra, Mr. Fennell's statements to investigating officers were riddled with 

inconsistencies, his actions around the time of the murder (like emptying his bank 

account) were suspicious, and he was found deceptive on two separate polygraphs 

when denying responsibility for the murder. When confronted with his deceptions, 

Mr. Fennell refused to cooperate further with the investigation and asserted his Fifth 

Amendment privilege against self-incrimination. Only after Mr. Reed was indicted 

did Mr. Fennell waive his rights and testify for the State.  In the years since Mr. 

Reed's conviction, significant evidence has come to light implicating Mr. Fennell in 

the murder.   

A. Mr. Fennell's Inconsistent Statements. 

At trial, Mr. Fennell responded "No, sir" to the question: "Did you kill Stacey 

Stites." (TT Vol. 58 at 114:17-19) Yet, he later confessed: "I had to kill my nigger-

loving fiancé." (Exhibit 1) 

Mr. Fennell also told police and later testified that he and Ms. Stites were 

together in their apartment from around 8:00 p.m. on April 22, 1996 until the next 

morning, when Ms. Stites left for work.  On the day of Ms. Stites' disappearance—

before her body was found—Mr. Fennell told his best friend, Bastrop County 

Sheriff's Officer Curtis Davis, something entirely different. In an interview with 
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CNN, which statements Officer Davis later affirmed as his sworn testimony, Officer 

Davis recounted what Mr. Fennell told him the morning of April 23, 1996, before 

Ms. Stites's body had been found: 

He blamed himself for allowing her to drive to work that morning 

because he said that he had actually been driving her to work; that he 

can keep the truck. . . . I remember him making comments about he 

should have got up out of bed and drove her to . . . drove her to work 

that morning.  

The night before, based on what he told me, uh, they- him and a couple 

of the other police officers, I believe, that were part of a little league 

coaching group uh, had consumed a bit of alcohol.  Uh, I won't say they 

were drunk 'cause that's not what he said, but they drank a few beers 

after practice and uh, those beers were consumed in and around his 

vehicle. . . . 

Plus his whole reasoning for necessarily not coming straight back home 

was Stacey was asleep.  She would go to bed at 9:00, 8:00, 9:00 at night 

in order to get ready for the shift the next morning.  So he didn't want 

to disturb her. . . . And so that was part of the other reason why he said 

he didn't come home, you know, uh, earlier than he did. 

Yeah, uh, and basically the reason why he didn't get up the next 

morning whether it was because of uh, her wanting to allow him to 

sleep further because she knew that he'd had a few beers the night 

before or he slept in because he had a few beers the night before.  

Whatever the decision was made, ultimately she drove herself to work 

that morning.   

(Exhibit 31 (Excerpt of Curtis Davis Interview)) 

What Mr. Fennell told Officer Davis only hours after Ms. Stites was reported 

missing is dramatically different from his statements to police and his trial 

testimony.   
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• At trial, Mr. Fennell testified that, after attending baseball practice, he stayed 

home that evening with Ms. Stites, they showered together before she went to 

sleep and Mr. Fennell stayed up a while longer watching TV before retiring 

to bed.  (TT Vol. 45:82) 

But Mr. Fennell told Officer Davis that he went out drinking with other 

officers that night. Mr. Fennell claimed that he stayed out late so as not to 

disturb Stites, who had an early work shift. (Exhibit 31)  

• Mr. Fennell testified that, after first insisting to Ms. Stites's mother that he 

would drive her to work in the morning, the two changed their plans and 

agreed that Mr. Fennell would sleep in the next morning and that she would 

drive herself to work. (TT Vol. 81-83); 

But Mr. Fennell told Officer Davis that he had planned to drive Ms. Stites to 

work, but overslept because he had been out drinking. (Exhibit 31)  

When confronted with Officer Davis's account at a hearing held in October 

2017, Mr. Fennell again asserted his Fifth Amendment privilege against self-

incrimination and refused to testify. (3rd Habeas Hearing Vol. 2:44-56) Accordingly, 

Mr. Fennell has refused to explain why he gave inconsistent stories about his 

whereabouts and activities at the precise time period that the forensic evidence 

shows that Ms. Stites was murdered.   

B. Evidence Mr. Fennell Was Abusive Towards Ms. Stites. 

As discussed supra, William Sappington, who lived in the apartment directly 

below Mr. Fennell and Ms. Stites relayed his concerns about Mr. Fennell's verbal 

abuse of Ms. Stites to both his family members and law enforcement. (Exhibits 7-8) 

Moreover, in addition to hearing Mr. Fennell describe how he would kill Ms. Stites 

if he caught her being unfaithful, Ms. Blackwell also described an incident in which 

she briefly spoke to Ms. Stites when she came to the training to pick Mr. Fennell up. 
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(2nd Habeas RR Vol. 92-97) Ms. Blackwell testified that Mr. Fennell yelled at her, 

"Best, quit talking to my girlfriend. What are you talking to my girlfriend for?" (Id. 

at 97-98)  She then saw Mr. Fennell have a hostile exchange with Ms. Stites: 

Q.  In the truck . . . what did you see? 

A.  I saw Jimmy Fennell turn his complete body around facing 

Stacey--well, I didn't know it was Stacey at the time, but his 

girlfriend--and he was just--his whole facial--from the side I 

could see he was just yelling at her . . . just like all over her.  Now, 

I couldn't hear anything but just seeing it physically. 

(Id. at 99)  

Another witness, Richard Scroggins, recounted witnessing another example 

of Mr. Fennell's violent temper toward Ms. Stites: 

He was standing near a smaller model pick-up truck darker in color. I 

remember he was completely red in the face, yelling and calling her 

obscene and vulgar names. Repeatedly, as he would yell, he would start 

to walk toward the truck as though he was finished, but overcome with 

anger, he would drift back towards her and continue his tirade. At one 

point, I visibly saw his fist shaking toward her. At another point he 

called her a "cheating, lying cunt."  He also called her a "slut" and a 

"whore" during this encounter. The young lady merely stood there as 

he screamed at her, with her arms folded, a purse in one hand.  

Several times, I heard the young lady try to calm him down by saying, 

"Can we please not do this here. This is where I work. Let's talk about 

this when we get home?"  It was to no avail. He was completely out of 

control and consumed with rage. 

(Exhibit 32) 

This behavior was consistent with Mr. Fennell's abuse of other romantic 

partners. Pamela Duncan, who dated Mr. Fennell during the time between Ms. 
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Stites's murder and Mr. Reed's trial, described Mr. Fennell as "extremely possessive 

and jealous" during their relationship. (Exhibit 33 ¶ 4) Mr. Fennell would threaten 

men who flirted with Ms. Duncan at her place of employment and was an abusive 

partner:    

He was very verbally hostile to me, called me some really unpleasant, 

mean names (describing me, my parents, and the fact that I had kids at 

a younger age), and would scream at me in public.  He didn't like me 

going out with my friends. Or doing anything apart from him. 

(Id. ¶ 6) Mr. Fennell's hostility toward people of color also drove a wedge between 

Ms. Duncan and him: 

Jimmy was extremely prejudiced.  Before we started dating, I used to 

get my hair cut by a black woman.  After we started dating, he wouldn't 

let me go to her any more, because her salon was "across the tracks" 

and "white women don't go there."  At one point I was considering 

hiring a black woman to work at the store, and Jimmy got really angry.  

He told me everything he thought about black people (he didn't say 

"black people"; he used the N-word)-that they were all bad, all on drugs, 

all crooks-and why I shouldn't hire her.  I ended up hiring her and that 

was a big problem between us for a couple of months. 

(Id. ¶ 7) After Ms. Duncan's romantic relationship with Mr. Fennell ended, things 

got worse: 

I broke up with Jimmy in September of 1997.  Jimmy stalked me for 

months after that-until he left Giddings altogether.  He would drive by 

my house, night after night, and shine a spotlight into the house.  It got 

so bad that I finally put tin foil up in my windows, to reflect the light.  

He would stand outside my house at night, screaming at me, calling me 

a "bitch" and other obscenities.  He would come by my job at the Circle 

K, and just sit parked out front, with the headlights shining into the 

store.  He would stay there, sitting in his car and watching me, for 

anywhere from two minutes to two hours.  If the parking lot got 
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crowded, he would leave, then come back when it emptied out again.  

Once he came into the store and wouldn't let me out of the office-we 

had to call the police to get someone to escort him out, so I could leave.  

He would hassle any guy I tried to date until it scared them away.  For 

instance, I dated one guy who delivered beer in town.  After we started 

dating, Jimmy started pulling him over and giving him tickets.  He got 

so many tickets he couldn't keep his job anymore. 

What Jimmy did after I broke up with him really scared me.  It made 

me feel like I knew what he was capable of, and that made me afraid 

for me and my kids.  It made my parents afraid for my safety.  The fact 

that he was a police officer made it that much more difficult.  I felt like 

I was being constantly harassed and threatened, and there was nowhere 

to go.  I finally filed a report with the police, and another officer came 

by and told me they would make sure he left me alone.  A friend of 

mine later went down to the police station looking for the report I filed, 

and they couldn't find it.  Things got better after I filed the report, and 

the officer came and talked to me, but the harassment didn't stop 

altogether until Jimmy moved away from Giddings.  

(Id. ¶¶ 8-9)   

The Williamson County Sheriff's Office also documented an instance of 

physical abuse by Mr. Fennell against his wife in 2007. Specifically, a co-worker 

and friend of Mrs. Fennell advised the Williamson County Sheriff's Office of the 

following: 

On Tuesday 11-13-07 I, Detective J. W. Knutson #10041, received 

information that the wife of Fennell, Aida Solano Fennell, previously 

worked at the juvenile justice center. I contacted M. Loney who 

coordinates the law enforcement work at the JJC and asked if he knew 

the time frame that she worked there. I was informed that she quit 

during 2004 but while she worked here it had been rumored that her 

husband, Jimmy Fennell, and another employee at the JJC, Keith 

Tubbs, got into a verbal argument on the phone about Aida. I contacted 

Tubbs  . . . .  He advised me that he did know Aida and did work with 

her at JJC. He advised that they were friends but worked on different 
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shifts.  I asked about the incident where he and Jimmy Fennell had an 

argument and he advised that Jimmy has called and questioned him 

about calling his house which Tubbs says he did not do. He further 

advised me that Jimmy began to ask if Aida was seeing someone at the 

JJC. During the conversation it was brought up that Aida has previously 

shown up at work with bruises on her face and claimed it was a result 

of being hit in the face by a phone when Jimmy became upset with her 

and threw a phone at her. Tubbs advised that Aida was nervous about 

Jimmy because he was jealous and has a temper and expressed concern 

about the death of his former fiancé in Giddings. 

(Exhibit 34 (Police Report re: Aida Fennell))   

C. Fennell's Pattern of Violence And Abuse As A Police Officer  

1. The October 26, 2007 Rape. 

Through an indictment filed on December 4, 2007, the State charged Mr. 

Fennell with aggravated sexual assault with a deadly weapon, aggravated 

kidnapping, improper sexual activity with a person in custody, and official 

oppression. See Indictment, State v. Fennell, 07-1752-K368 (Williamson Co., 368th 

Dist. Ct., December 4, 2007). A search warrant affidavit signed by a Williamson 

County Sheriff's Officer states that the victim of the sexual assault reported the 

following: 

Ms. Smith12 told Affiant that the Georgetown Police Department had 

sent officers to a scene at an apartment complex in Georgetown where 

she was fighting with her boyfriend, and that while the officers were 

there an officer had put her in his patrol car. Ms. Smith's boyfriend was 

arrested and taken from the location, and an "Officer Fennell" had taken 

her from the apartment complex in his patrol car.  Prior to being taken 

from the scene, Ms. Smith had been vomiting due to intoxication.  Ms. 

Smith was handcuffed and allowed to ride in the front seat of the patrol 
 

12 The name Smith was used as pseudonym. 
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car.  Ms. Smith believed that the officer was going to take her to a hotel 

so that she would have a place to stay, since the people she had been 

staying with were friends of her boyfriend and would not answer the 

door at the apartment complex.  "Officer Fennell" drove her to a 

location which she believed to be a park, stopped the patrol unit, and 

got her out of the car.  Fennell unhandcuffed her and asked her to dance 

for him outside of his patrol unit, then had her place her hands on the 

trunk of his patrol unit, pulled down her pants, and penetrated her 

vaginally from behind with his penis.  The defendant asked her if she 

liked it, she said no and asked him to stop, and he did not.  When the 

officer was finished, he drove her back to the original apartment 

complex and dropped her off.  The victim immediately reported the 

sexual assault by calling 911. 

The victim has been shown a photo spread with a picture of Jimmy 

Fennell, Jr., in it and positively identified Fennell as the police officer 

who sexually assaulted her. 

(Exhibit 35 at 3 (Fennell Warrant Affidavit))  

The warrant affidavit also states that the victim's report was corroborated by 

a review of dispatch logs and an examination of the patrol car driven by Mr. Fennell. 

(Id.)This review showed that Mr. Fennell was "unaccounted for from just after 

midnight until 1:52 a.m.," and that the "processing of the patrol car vehicle has 

shown the victim's prints on the trunk, which is consistent with the location where 

the victim reported the sexual assault occurred in relation to the vehicle." (Id.) 

Physical evidence was also taken from the victim in the course of a sexual assault 

nurse examiner's SANE examination, performed on the same day as the assault. (Id.)  

A redacted police report that has been released by the Georgetown Police 

Department further describes the incident: 
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On 10/26/2007 I heard Sgt. Fennell requesting another Officer to 

[REDACTED] Water's Edge.  Upon arriving, I made contact with Sgt. 

Fennell who advised that [REDACTED] was accusing him of sexually 

assaulting her, and asked me to talk with her and find out what was 

going on.  I had assisted Officer Morris on a previous call of disturbance 

involving [REDACTED] (see Officer Morris report 07-43903).  I 

observed Officer Sanford attempting to talk with [REDACTED] 

observed that [REDACTED] was on her cell phone and walking up the 

stairs.  I could hear [REDACTED] screaming and yelling that she had 

been raped. 

(Exhibit 29 at 3) (Georgetown Police Report)) The victim's report of rape took place 

immediately after Mr. Fennell released her from his custody. (Id.) Mr. Fennell 

pleaded guilty to this offense and served ten years in prison. 

2. March 12, 2007 Rape of B.A.13 

In its investigation of Mr. Fennell for the rape of Amanda Smith, the 

Williamson County Sheriff's Department uncovered evidence of another rape 

perpetrated by Mr. Fennell. Pursuant to Williamson County supplemental report, on 

March 12, 2007, Jimmy Fennell arrested B.A., strip searched her at the Georgetown 

Police Department in front of two other male officers, and then drove her to a park 

in the middle of the night and raped her. (Exhibit 37 (Williamson County 

Supplemental Report)). The witness reported that Mr. Fennell, apparently oblivious 

to the repugnant nature of his conduct, frequently phoned B.A. for months afterward, 

essentially asking her out on dates. (Id.)  

 

 13   Initials have been used to protect the victim's privacy. 
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3. Sexual Misconduct Reported by Travis County Sheriff's 

Office. 

A Travis County incident report states that in the early morning hours of June 

9, 2004, Mr. Fennell pulled over an exotic dancer from a local club for a "crooked 

license plate." (Exhibit 38 (Travis County Incident Report No. 040011957)) The 

woman reported that after informing her that her license and registration were 

expired, Mr. Fennell requested that she would remove her clothes and dance for him. 

(Id.) Mr. Fennell asked the woman to go with him to a secluded location nearby 

stating: "Its not like I'm going to rape you or anything." (Id.) The woman managed 

to extricate herself from the situation by telling Mr. Fennell that she knew the wife 

of the Williamson County Sheriff. (Id.) She then drove to Travis County where 

reported the incident to a Travis County Sheriff's Officer, who then took a detailed 

statement from the woman, whom he described as shaking when she relayed the 

events. (Id.) The information was conveyed to the Georgetown Police Department, 

but the case was closed. (Id.)  

4. August 11, 2007 Misconduct Regarding Kelly Ramos. 

The Williamson County Sheriff's Department also documented what was 

reported as an unconsummated incident in which Mr. Fennell abuse his status as a 

police officer to sexually assault another woman. Ms. Ramos recounted the 

following: 
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Kelly advised that she was then directed to go toward some bushes off 

the side of the road where Amy could not hear her talking with the 

officer.  Kelly advised she was wearing a low cut spaghetti strap shirt 

which showed cleavage.  She advised that the officer got very close to 

her, within a foot of her, and backed her against the bushes.  She advised 

that she was told that the officer had found methamphetamines in her 

car and he could take her to jail and have her kids taken away from her.  

She advised that while he was talking he continued to look at her breasts 

in a provocative manner.  This encounter in the bushes lasted 

approximately 10 minutes.  During the conversation Kelly stated that 

the officer continually attempted to get closer to her and she would lean 

further back.  She advised that the officer was holding her ID and cell 

phone.  She further advised that he had already run her name through 

dispatch and heard her returns come over the radio and he knew of her 

criminal background and it appeared to her that he was trying to use 

that against her.  She stated that the officer told her that she was not 

going to go to jail but they needed to discuss the situation further and 

he would be by her apartment at around 0300 hrs and her boyfriend 

better not be at home and her kids better be asleep.  The officer 

continued to stare at her breasts and make her uncomfortable.  I asked 

Kelly what she thought was going to happen when he came to her house 

and she advised that she believed he wanted to have sex with her and 

was using the fact that he could take her to jail to get her to consent.  

She advised that she had no drugs in her car and believes he planted 

them. 

Exhibit 39 (Ramos Police Report)) 

5. Threat to Sexually Assault Mary Ann Bone. 

Another incident reported to the Williamson County Sheriff's Department 

involved a threat to a woman made when Mr. Fennell was called to her home, 

presumably on a criminal matter. Ms. Bone reported asking Mr. Fennell how she 

could avoid CPS taking her kids away, to which Mr. responded by asking if he 

"could bend her over the couch and "fuck" her." (Exhibit 40 (Bone Police Report)) 
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6. Jamie Bolin Report. 

The Williamson County Sheriff's department reported another incident in 

which Mr. Fennell was again accused of abusing his authority as a police officer to 

pressure a personal or sexual relationship with persons accused of a crime. In this 

case, Mr. Fennell responded to a domestic disturbance call in which he asked Ms. 

Bolin's boyfriend to leave the residence for the night. (Exhibit 41 (Bolin Police 

Report). Ms. Bollin reported that Mr. Fennell told her that she needed another 

boyfriend and that while she had an outstanding warrant, he was the supervisor and 

that the decision whether she would go to jail was made by him. (Id.) He then asked 

if he could return later in the evening.   

Mr. Fennell returned about an hour later, without the other officers who had 

responded to the call. Ms. Bolin reported that Mr. Fennell had no apparent purpose 

for his visit and began asking "personal questions about what she did for fun and 

whether she had ever considered dating older men." (Id.) 

Additionally, in his short time as a Giddings Police Officer prior to Mr. Reed's 

trial, Fennell had already been the target of civil rights complaints alleging racism 

and violence. This included an incident that took place only two months before Ms. 

Stites's was killed in which Fennell was accused of beating and putting a gun  to the 

head of a young Hispanic man and then attempting to cover it up by making a false 

report. (Exhibit 42 (Civil Rights Complaint)) 
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VIII. EVIDENCE OF MR. REED'S ALLEGED PRIOR BAD ACTS 

Rather than address any of the (1) the forensic evidence demonstrating the 

medical and scientific impossibility of Mr. Reed's guilt, (2) the credible new 

witnesses confirming a relationship between Mr. Reed and Ms. Stites, and (3) the 

evidence implicating Mr. Fennell, the State continues to focus on accusations of 

sexual assault leveled at the punishment phase of Mr. Reed's trial—but Mr. Reed 

was not convicted of any of these allegations and was actually acquitted in the only 

matter actually prosecuted.   

Some of these allegations arose out of established romantic relationships 

between Mr. Reed and other white women, but others were presented as stranger 

attacks. Mr. Reed denies these accusations, but his overwhelmed trial attorneys, 

having already lost the guilt/innocence phase of the trial, did not mount a meaningful 

response during the penalty phase of Mr. Reed's 1998 trial. None of this implicates 

Mr. Reed in Ms. Stites's murder and, moreover, there is reason to doubt the State's 

continued reliance on these accusations: 

• Mr. Reed was never convicted of any of these alleged sexual assaults, and the 

accusations were never fully investigated by Reed's attorneys. In fact, Mr. 

Reed was acquitted by a jury in the only accusation presented by the State for 

which he was prosecuted.  

 

• Mr. Reed has requested DNA testing using modern techniques on any 

physical evidence relating to these cases, even offering to pay for this DNA 

testing. The Bastrop County District Attorney and the Texas Attorney 

General's Office have refused, even though such testing could, if the State's 

position was warranted, potentially prove the State's claims. The State's utter 



 

73 
 

refusal to permit Mr. Reed to conduct the DNA testing in connection with 

these uncharged offenses is telling.  

 

• The Attorney General has argued that one of the accusations involving an 

alleged carjacking in Bastrop County was similar to the Ms. Stites's murder.  

However, the forensic evidence discussed above demonstrates that the State's 

theory that Mr. Reed kidnapped Ms. Stites on her way to work is "medically 

and scientifically impossible." There was no physical evidence implicating 

Mr. Reed in that crime, and the victim identified Mr. Reed from a photo lineup 

that was challenged at the punishment phase trial as suggestive. Witness 

misidentifications are the leading cause of wrongful convictions in Texas.14  

REASONS FOR GRANTING THE WRIT 

This Application seeks relief based upon substantial newly discovered 

evidence—including a confession by Mr. Fennell—that affirmatively demonstrates 

Mr. Reed's actual innocence and inculpates Mr. Fennell in Ms. Stites's murder. Mr. 

Reed seeks relief under section 5, article 11.071 of the Code of Criminal Procedure, 

Schlup v. Delo, 513 U.S. 298 (1995), and Ex parte Elizondo, 947 S.W.2d 202 (Tex. 

Crim. App.  1996). 

I. APPLICABLE LEGAL STANDARDS 

A. Article 11.071 § 5(a)(1)—Newly Discovered Evidence. 

Article 11.071, Section 5(a)(1) authorizes the Court to consider a successive 

habeas application when the underlying facts or law were previously unavailable 

through the exercise of reasonable diligence. Here, Mr. Reed could not have 

 
14 See https://www.innocenceproject.org/wrongful-convictions-in-texas-caused-by-

eyewitness-misidentification-and-overturned-with-dna-testing/ (summarizing Texas exonerations 

resulting from witness misidentification). 

https://www.innocenceproject.org/wrongful-convictions-in-texas-caused-by-eyewitness-misidentification-and-overturned-with-dna-testing/
https://www.innocenceproject.org/wrongful-convictions-in-texas-caused-by-eyewitness-misidentification-and-overturned-with-dna-testing/
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previously discovered the information known by the new witnesses through the 

exercise of reasonable diligence because these individuals only recently came 

forward, and Mr. Reed had no reason to know that they possessed relevant 

information in connection with Ms. Stites's murder. As demonstrated below, the 

newly discovered information establishes that Mr. Reed's conviction was obtained 

in violation of Due Process and that he is innocent of the murder of Ms. Stites.  

B. Article 11.071 § 5(a)(2)—Gateway Actual Innocence/Schlup. 

Article 11.071 § 5(a)(2) adopts the U.S. Supreme Court's "gateway" actual 

innocence standard, as set forth in Schlup. See Ex parte Reed 271 S.W.3d at 733. 

Under Schlup, a petitioner's showing of actual innocence can overcome a procedural 

default in state court, allowing the petitioner to revive otherwise-defaulted claims. 

513 U.S. at 321. In evaluating a Schlup actual innocence claim, "the habeas court 

must consider all the evidence, old and new, incriminating and exculpatory, without 

regard to whether it would necessarily be admitted under rules of admissibility that 

would govern at trial." House v. Bell, 547 U.S. 518, 538 (2006) (internal quotation 

marks and citation omitted).   

The Court should consider the following claims it previously found were 

procedurally defaulted because Mr. Reed has obtained more new evidence that 

demonstrates his actual innocence pursuant to Article 11.071 § 5(a)(2) and Schlup. 
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C. Actual Innocence under Elizondo. 

Both Texas and federal constitutional law prohibit the conviction or 

punishment of persons who are innocent. See Ex parte Elizondo, 947 S.W.2d 202; 

see also In re Davis, 557 U.S. 952, 953-54 (2009) (Stevens, Ginsberg and Breyer, 

J.J., concurring) ("[I]t 'would be an atrocious violation of our Constitution and the 

principles upon which it is based' to execute an innocent person.") (citations 

omitted). Under Elizondo, the court reviewing an innocence claim must examine the 

new evidence in light of the evidence presented at trial. Ex parte Thompson, 153 

S.W.3d 416, 417 (Tex. Crim. App. 2005). "In order to grant relief, the reviewing 

court must believe that no rational juror would have convicted the applicant in light 

of the newly discovered evidence." Id. This must be shown by clear and convincing 

evidence. See Elizondo, 947 S.W.2d at 209. The Court described this weighing of 

evidence as follows15: 

Because, in evaluating a habeas claim that newly discovered or 

available evidence proves the applicant to be innocent of the crime for 

which he was convicted, our task is to assess the probable impact of the 

newly available evidence upon the persuasiveness of the State's case as 

a whole, we must necessarily weigh such exculpatory evidence against 

the evidence of guilt adduced at trial. 

 

 
15  Mr. Reed does not concede that Elizondo correctly sets forth the federal constitutional 

standard. Instead, Due Process prevents the conviction of persons who are probably innocent. 

See Carriger v. Stewart, 132 F.3d 463, 476 (9th Cir. 1997). However, the evidence presented in 

this Application meets any applicable standard. 
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Id. at 206. In Elizondo, the Court was careful to emphasize that this standard was 

something less than a legal sufficiency review. 947 S.W.2d at 207. No presumptions 

should be applied to the evidence either in favor of or against the verdict: 

[T]he court charged with deciding such a claim should make a case-by-

case determination about the reliability of the newly discovered 

evidence under the circumstances. The court then should weigh the 

evidence in favor of the prisoner against the evidence of his guilt. 

Obviously, the stronger the evidence of the prisoner's guilt, the more 

persuasive the newly discovered evidence must be. 

 

Id. (citation omitted); see also Ex parte Chaney, 563 S.W.3d 239, 274-278 (Tex. 

Crim. App. 2018) (sustaining actual innocence determination under Elizondo after 

detailed reassessment of trial record in light of newly discovered exonerative 

evidence).  

II. THE NEWLY-DISCOVERED EVIDENCE. 

The sworn testimonies provided with this Application constitute newly 

discovered evidence. Each was obtained within the past few weeks and, in some 

instances, days. None of the witnesses were previously known to Mr. Reed. 

Moreover, none had ever been identified by the State as having been interviewed by 

the State, nor had the State ever disclosed to the defense or suggested that any of 

these individuals may have possessed relevant discoverable information (even 

though three were members of local law enforcement). None appeared on the State's 

list of potential trial witnesses. 
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Each of the witnesses states that recent publicity concerning Mr. Reed's case 

caused him or her to contact Mr. Reed's defense team. Mr. Reed had no reason to 

know that these individuals possessed relevant information in connection with Ms. 

Stites's murder. None of the witnesses could have been discovered previously with 

the exercise of diligence by Mr. Reed. Their declarations thus satisfy the standards 

for newly discovered evidence. Ex parte Chaney, 563 S.W.3d at 274 ("Newly 

discovered evidence is that which 'was not known to the applicant at the time of trial, 

plea, or post-trial motions and could not be known to him even with the exercise of 

due diligence.'") (quoting Ex parte Miles, 359 S.W.3d 647, 671 (Tex. Crim. App. 

2012)).   

III. MATERIAL NEWLY DISCOVERED EXCULPATORY EVIDENCE 

WAS SUPPRESSED IN VIOLATION OF BRADY V. MARYLAND.  

To establish a Due Process violation under Brady, an applicant must prove 

that: (1) the State failed to disclose evidence, regardless of the prosecution's good or 

bad faith; (2) the withheld evidence is favorable to the applicant; and (3) the evidence 

is material; that is, there is a reasonable probability that had the evidence been 

disclosed, the outcome of the trial would have been different. Ex parte Miles, 359 

S.W.3d 647, 665 (Tex. Crim. App. 2012). The first prong of the test regarding 

disclosure is met even if the prosecutor was not personally aware of the exculpatory 

evidence. See id. Rather, Due Process is violated where the undisclosed exculpatory 

information was known to any member of law enforcement connected to the 
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investigation.  See id.; Ex parte Reed, 271 S.W.3d at 726 (Tex. Crim. App. 2008); 

Ex parte Richardson, 70 S.W.3d 865, 872 (Tex. Crim. App. 2002).   

The Court has defined "favorable" evidence under the second prong as either 

exculpatory evidence, "which may justify, excuse, or clear the defendant from fault," 

or impeachment evidence, "which disputes, disparages, denies, or contradicts other 

evidence." Ex parte Miles, 359 S.W.3d at 665. Finally, the materiality of the 

evidence must be considered collectively. See Id. Favorable evidence is material 

where there is a reasonable probability of a different outcome had the evidence been 

timely disclosed to competent counsel. See Id. at 666. A reasonable probability is 

such that the Court's confidence in the outcome is undermined. Id. Further, when 

considering due process claims under Brady v. Maryland and its progeny, all 

exculpatory evidence must be considered collectively and not item-by-item.  See 

Kyles v. Whitley, 514 U.S. at 436; Ex parte Miles, 359 S.W.3d at 665.   

Here, in addition to the numerous prior instances in which the State 

suppressed evidence known to law enforcement that was favorable to the defense, 

three new members of law enforcement have come forward with new evidence that 

was never disclosed to Mr. Reed's defense. This information was exculpatory and 

material because if, disclosed, the defense could have used it to impeach Mr. 

Fennell's trial testimony; it is also inculpatory because it provides motive for Mr. 
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Fennell to do what he had promised to do—kill Ms. Stites if he ever caught her 

cheating on him. 

First, the State failed to disclose to Mr. Reed material information known to 

members of the Bastrop County Sheriff's Department, which was one of the agencies 

that investigated Ms. Stites's murder. Two former members of the Bastrop County 

Sheriff's Office recently came forward with suppressed exculpatory information that 

both discredits Mr. Fennell's trial testimony and provides motive for him to have 

murdered Ms. Stites. 

The day before Mr. Reed filed this Application, Richard Derleth, a deputy in 

the Bastrop County Sheriff's Office, provided an affidavit that he had informed 

members of the Bastrop County Sherriff's Office that employees of H.E.B. had 

relayed to him how they kept a lookout for Mr. Fennell so that they could warn Ms. 

Stites when he came to the store and she could then hide from him to avoid him 

starting fights with her. (Exhibit 5 ¶¶ 5, 6) Mr. Derleth's testimony undermines and 

contradicts the State's evidence, including Mr. Fennell's testimony, that he and Ms. 

Stites had a "close-knit relationship" with no current conflicts and that they never 

argued in public. (TT Vol. 45:62, 80; 46:49; see also id. Vol. 45:114 (describing 

excitement about upcoming wedding); TT Vol. 46:32 (describing relationship with 

Ms. Stites as a good and open equal partnership))    
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Because Mr. Derleth was a member of the law enforcement agency 

investigating Ms. Stites's murder, and because he further reported what he had 

learned to other officers within that agency, his knowledge is imputed to the State. 

Ex parte Chaney, 563 S.W.3d at 266 ("For purposes of a Brady claim, 'the State' 

includes … members of law enforcement connected to the investigation and 

prosecution of the case."); Ex parte Miles, 359 S.W.3d at 665 (finding "the State" 

suppressed evidence when evidence was in the possession of the police department 

investigating the crime, even when the information was not present in the State's 

files); Ex parte Richardson, 70 S.W.3d at 872 (knowledge of police officer that 

served on witness's security detail, but did not investigate the crime, imputed to the 

State). T 

 Second, Another former member of the Bastrop County Sheriff's Office 

recently came forward with new information that was not previously disclosed that 

could have been used to impeach Mr. Fennell's testimony (assuming he would have 

testified at all) and implicate him in Ms. Stites's murder. Mr. Fletcher, like Mr. 

Derleth, was a Bastrop County Sheriff's officer at the time of the initial investigation 

into Ms. Stites's murder.  (Exhibit 3 ¶ 2)  

Mr. Fletcher was friends with both Mr. Fennell and Ms. Stites. (Exhibit 3 ¶ 2) 

The evidence provided by Mr. Fletcher is very different than the happy couple 

portrayed by the State and Mr. Fennell at trial. As discussed above, Mr. Fletcher 
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personally observed facts that suggested the couple's relationship had not only 

deteriorated, but that Mr. Fennell had discovered his fiancé was being unfaithful to 

him with someone of a different race. That the race of the object of Ms. Stites's 

infidelity mattered to Mr. Fennell is apparent from the racial epithet he used to 

describe the relationship. (Id. ¶ 6) 

Mr. Fletcher also recalled that Mr. Fennell behaved very oddly during Ms. 

Stites's funeral, including that he "looked cold, empty, and emotionless" before and 

during the funeral service. (Exhibit 3 at ¶ 5) Mr. Fletcher recalled that he "was so 

disturbed by" Mr. Fennell's behavior that he began to "question whether he was 

involved in Stacey's death." (Id. ¶ 8)   

This suppressed evidence is powerful because it both contradicts Mr. Fennell's 

trial testimony and it inculpates Mr. Fennell by demonstrating his motive to follow 

through on his previous threats to kill Ms. Stites if he caught her cheating on him. 

Mr. Fletcher's testimony demonstrates that Mr. Fennell knew that Ms. Stites was 

cheating on him and, if disclosed, would have corroborated the defense's theory at 

trial that Mr. Reed and Ms. Stites were in a consensual relationship (which explains 

the presence of Reed's DNA on her person) and that Mr. Fennell, therefore, had 

motive to kill Ms. Stites.   

Third, information known to Lee County Sheriff's Department Officer 

Clampit was also not disclosed to Mr. Reed by the State, in violation of Brady.  At 
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the time of Ms. Stites's murder, Officer Clampit was a deputy at the Lee County 

Sheriff's Office. "As a deputy in a small Sheriff's Office [Clampit] had a lot of 

responsibilities," including homicide investigations (Exhibit 4 ¶ 3), and the Lee 

County Sheriff's Office assisted in the murder investigation (id. ¶ 9) Officer Clampit 

was, therefore, a member of law enforcement investigating the murder, whose 

knowledge is imputed to the State and whose knowledge should have been disclosed 

to Mr. Reed at the time of trial.  

Officer Clampit witnessed Mr. Fennell address Ms. Stites's body at her 

viewing services: "Jimmy was looking at Ms. Stites's [body]. .... [and] said 

something along the lines of, 'You got what you deserved.'" (Ex. 4 ¶ 7) While 

perhaps not an admission of guilt, it certainly shows that Mr. Fennell was aware of 

actions by Mr. Stites that he believed justified her violent death. Under the 

circumstances presented here, it is clear that Mr. Fennell was aware of and deeply 

angered by Ms. Stites’ ongoing sexual relationship with Mr. Reed.   

The newly discovered evidence provided by these law enforcement officers is 

material. Indeed, if this information had been disclosed, it is unlikely that Mr. 

Fennell would have waived his Fifth Amendment privilege and testified for the State 

at Mr. Reed's trial at all. Thus, the State would have lost its key fact witness. It was 

Mr. Fennell who provided the timeline of the murder and testified (falsely) to 

exculpate himself and inculpate Mr. Reed in Ms. Stites's murder. 
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Had Mr. Fennell testified, the defense could have used this evidence, if it had 

been disclosed, to impeach his trial testimony, inculpate him in Ms. Stites's murder, 

corroborate the relationship between Ms. Stites and Mr. Reed, and refute the State's 

portrayal of a happily engaged couple and a grieving fiancé. 

Accordingly, because law enforcement was aware of this exculpatory 

evidence at the time of Mr. Reed's trial, the failure to disclose it violated Mr. Reed's 

Due Process under Brady. Ex parte Chaney, 563 S.W.3d at 273 (a witness's 

"inconsistencies and untruths, taken together, change the character of [him] as a 

witness," and "undermined the State's case" and is material evidence suppressed in 

violation of Brady) (citation omitted).  

IV. THE STATE PRESENTED FALSE TESTIMONY OF MR. FENNELL 

IN VIOLATION OF DUE PROCESS. 

The newly discovered evidence also demonstrates that the State relied on Mr. 

Fennell's false testimony in order to convict Mr. Reed. A prosecutor's reliance on 

false or misleading testimony to secure a conviction violates due process.  See Ex 

parte Robbins, 360 S.W.3d 446, 459 (Tex. Crim. App. 2011). An applicant asserting 

a Due Process claim based on false testimony must show by a preponderance of the 

evidence that the testimony was both false and material. See Ex parte Weinstein, 421 

S.W.3d 656, 665 (Tex. Crim. App. 2014). Texas does not require that the prosecution 

be aware that the testimony was false. See Ex parte Ghahremani, 332 S.W.3d 470, 

478 (Tex. Crim. App. 2011).  To demonstrate materiality, an applicant must show 
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that there is a "reasonable likelihood" that the false testimony affected the outcome 

at trial. Id. This materiality standard is akin to the standard federal courts apply to 

instances of knowing use of perjured testimony.  See id. (citing United States v. 

Bagley, 473 U.S. 667, 679 n.9 (1985)). That is, there is a reasonable likelihood that 

the testimony affected the outcome unless it can be shown beyond a reasonable doubt 

that it did not.  See id. Mr. Reed can establish both falsity and materiality here. 

First, at trial, Mr. Fennell affirmatively and unequivocally told the jury that 

he did not kill Ms. Stites: 

Q. Jimmy, I do have to ask you this.  Did you kill Stacey Stites? 

A. No, sir. 

(TT Vol. 45, 114:17-19) Mr. Fennell, however, confessed the opposite to Mr. Snow: 

"I had to kill my nigger-loving fiancé. (Exhibit 1 ¶ 7) These two statements cannot 

be reconciled, nor can they be considered immaterial.  

Second, at trial Mr. Fennell testified that he did not know Mr. Reed. (TT Vol. 

45, 114:14-16) However, in addition to previous evidence demonstrating that this 

testimony was false, the new evidence offered by both Messrs. Fletcher and Snow 

that Mr. Fennell knew Ms. Stites was having an affair with a black man puts the lie 

to that testimony as well. These statements cannot be reconciled with Mr. Fennell's 

trial testimony either, and they are material.  

Third, the information provided by other new witnesses about the state of Mr. 

Fennell and Ms. Stites's relationship—his threats in front of the insurance 



 

85 
 

salesperson, the fighting as observed by the Sappingtons, her hiding from him at 

work as relayed to Officer Derleth by H.E.B employees, and her fear of him and 

infidelities with a black man as discussed by Ms. Peoples—(Exhibits 2, 5, 6-7a) 

cannot be squared with Mr. Fennell's trial testimony that he and Ms. Stites were a 

conflict-free happy couple who never even quarreled in public. (See infra) 

Moreover, Mr. Fennell's own conduct further supports that his trial testimony 

was false. After he answered deceptively on two polygraph exams, Mr. Fennell 

invoked his Fifth Amendment privilege and refused to cooperate in the investigation. 

However, once Mr. Reed was arrested, Mr. Fennell expressly waived his Fifth 

Amendment privilege and testified for the State in order to exculpate himself. 

However, when confronted during post-conviction proceedings with his previous 

suppressed statements to Officer Davis that contradicted his trial testimony, Mr. 

Fennell again invoked his Fifth Amendment privilege, broadly refusing to answer 

any questions, including those regarding "the murder of Stacey Stites" and the "trial 

of Rodney Reed." (3rd Habeas Hearing Vol. 2:44-56)  

Each of these false statements was material to Mr. Reed's trial, both 

individually and when considered in the aggregate. By testifying falsely about his 

involvement in Ms. Stites's murder, disclaiming knowledge of Ms. Stites's 

relationship with Mr. Reed, and misrepresenting his relationship with Ms. Stites, Mr. 

Fennell assisted the prosecution in successfully refuting Mr. Reed's consent defense 
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while, at the same time, exculpating himself and hiding his own motive for murder. 

Accordingly, the State's use of Mr. Fennell's false testimony violated Mr. Reed's Due 

Process.  See Ghahremani, 332 S.W.3d at 478. 

V. DEFENSE COUNSEL’S INEFFECTIVE ASSISTANCE DEPRIVED 

MR. REED OF DUE PROCESS UNDER STRICKLAND V. 

WASHINGTON16 

In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court 

recognized a criminal defendant's Sixth Amendment right to effective assistance of 

counsel. Strickland, 466 U.S. at 685 (internal citations and quotation marks omitted). 

A defendant claiming ineffective assistance of counsel must show that (1) counsel's 

performance was deficient, falling below an "objective standard of reasonableness," 

and (2) the deficient performance prejudiced the defense. Id. at 687; see Bryant v. 

Scott, 28 F.3d 1411 (5th Cir. 1994); Vela v. Estelle, 708 F.2d 954, 963-64 (5th Cir. 

1983), cert. denied, 464 U.S. 1053 (1984). This Court follows Strickland's test for 

determining the effectiveness of counsel. Hernandez v. State, 726 S.W. 2d 53, 57 

(Tex. Crim. App. 1986).   

To establish prejudice:  

[A] defendant need not show that counsel's deficient conduct more 

likely than not altered the outcome of the case. Prejudice is 

determined by whether there is a reasonable probability that, but 

 
16  To the extent these claims rely on false testimony claims or claims that evidence was 

suppressed in violation of Due Process, Reed’s Ineffective Assistance of Counsel claims are 

plead in the alternative. 
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for counsel's unprofessional errors, the result of the proceeding 

would have been different. A reasonable probability is simply a 

probability sufficient to undermine confidence in the outcome. 

 

Ex parte Armstrong, No. WR-78,106-01, 2017 WL 5483404, at *2 (Tex. Crim. App. 

Nov. 15, 2017) (internal quotations and citations omitted). 

In prior habeas proceedings, Mr. Reed has presented evidence that his defense 

counsel's forensic and factual investigation was incomplete and deficient in several 

respects. While this likely resulted from a rush to trial rather than a lack of effort by 

defense counsel, the effect on the jury was the same: the jury (i) was presented with 

the State’s medically and scientifically false forensic theory of the case, without any 

meaningful rebuttal evidence or argument; and (ii) did not hear the dispositive 

forensic and factual evidence that exculpates Mr. Reed and inculpates Mr. Fennell. 

Defense counsel's lack of preparation and deficient performance in failing to 

challenge the false testimony offered against Mr. Reed at trial altered the outcome 

of his case.  As a direct result of counsel’s ineffectiveness, there can be no confidence 

in the outcome of Mr. Reed's trial.  

A. Defense Counsel Failed To Investigate Time Of Death. 

Dr. Bayardo's erroneous (and since recanted) testimony regarding time of 

death, as well as Mr. Reed's proof that Ms. Stites was dead before midnight when 

Mr. Fennell claimed the two were home together (which the State does not refute), 

is discussed infra. Mr. Reed's trial counsel testified at an evidentiary hearing in 
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October 2017 that, had the defense learned of Mr. Fennell's inconsistent statements 

about his activities on the evening of April 22, 1996, the defense would have been 

put on notice to investigate the time of death. (3rd Habeas Hearing Vol. 4:8)  

A competent defense investigation, including calling a forensic pathologist 

at trial, would have revealed that there was no forensic basis for Dr. Bayardo’s 

conclusion as to time of death. Indeed, three of the nation’s leading pathologists 

all concluded that there is no question that Ms. Stites was actually murdered before 

midnight on April 22, 1996, and that she had been placed in the location and the 

position where she was found at least four hours after she was killed, thereby 

making the State’s theory of Mr. Reed’s guilt impossible. (See infra)   

Because Mr. Reed's trial counsel was unprepared, evidence that would have 

disproved the State's theory of Mr. Reed’s guilt was never presented. This failure 

prejudiced Mr. Reed under Strickland because it undermines confidence in the 

verdict. Strickland, 466 U.S. at 694. 

B. Counsel Failed To Investigate The Scientific Basis For The State’s Expert 

Testimony Regarding The Time Of Survival Of Intact Spermatozoa. 

A competent investigation by trial counsel would have also revealed that the 

State's expert testimony regarding the outside length of time spermatozoa can 

remain intact was false. Had Mr. Reed’s counsel performed a competent 

investigation, they would likely have been able to exclude the State’s expert 

evidence entirely. See Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992) 
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(adopting Daubert gatekeeping standard). Even if such testimony were admitted, 

the defense could have presented testimony from an independent forensic 

pathologist to explain why the opinions from Ms. Clement and Ms. Blakely on that 

issue were scientifically unsound. The jury would then have heard evidence that 

directly refuted the State's theory, and understood that it depended entirely upon 

two scientific fallacies: (i) an invalid time of death; and (ii) invalid serology 

testimony linking Reed’s DNA to a contemporaneous rape and murder.   

C. Counsel Failed To Investigate Relationship Witnesses. 

Trial counsel's inadequate preparation also prevented them from effectively 

explaining to the jury the reason for the presence of Mr. Reed's semen.17 During 

opening statements, defense counsel stated that the defense would show that Mr. 

Reed and Ms. Stites were involved in a "secret affair." (TT Vol. 42:69) At trial, 

however, the defense presented little proof of that promise, and the few witnesses 

who testified to knowledge of a relationship were impeached. Moreover, defense 

counsel had inadequate time to prepare for trial and had been denied a motion for 

continuance, requested for the purpose of investigating witnesses to this 

 
17  There is record evidence that the defense was hamstrung in its ability to locate 

relationship witnesses due to intimidation by law enforcement. (See Exhibit 16 ¶¶ 5-7 (Affidavit 

of Jimmie Brown)) If the Court finds that witnesses' reluctance to come forward defeats a 

showing of deficient performance, it should also find that the State’s intimidation of such 

witnesses deprived Reed of fundamental fairness in violation of Due Process.    
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relationship. (TT Vol. 4:133) 

Had defense counsel adequately investigated Ms. Stites’s co-workers and 

friends, they would have located and presented numerous unbiased witnesses to 

testify competently, and without fear of impeachment, to the ongoing relationship 

between Ms. Stites and Mr. Reed—Slater, Ybarra, Peoples, Horton, and Fletcher.  

None of these witnesses had an affiliation with, or motive to help, Mr. Reed. Here, 

because of defense counsel's admitted unpreparedness, more evidence that directly 

contradicted the State's theory of Mr. Reed's guilt was never presented to the 

prejudice of Mr. Reed. 

VI. MR. REED'S ACTUAL INNOCENCE SHOWING SATISFIES BOTH 

ELIZONDO AND ARTICLE 11.071, SECTION 5(A)(2). 

The State's case against Mr. Reed consisted of three components: (1) putative 

"scientific" evidence that spermatozoa remain intact for no more than 24 hours, 

which the State used to bolster its argument that a tiny amount of Mr. Reed's intact 

spermatozoa proved that Ms. Stites died in conjunction with an ostensible sexual 

assault by him; (2) a narrative of the evening before she disappeared, provided by 

Mr. Fennell; and (3) evidence of Ms. Stites's "life circumstances," which was 

purportedly inconsistent with the idea that she was having an affair with Mr. Reed. 

As demonstrated supra, Mr. Reed has disproven each of these components: (1) the 

expert opinions have been recanted by the experts who offered them at trial, proven 

false by at least three renowned pathologists, or both, rendering the State's theory of 
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the case "medically and scientifically impossible"; (2) the narrative provided by Mr. 

Fennell has been proven false on almost every topic about which he testified; and 

(3) numerous credible witnesses have come forward with evidence that Ms. Stites 

was having an affair with Mr. Reed, that Mr. Fennell knew it, and that he threatened 

and fought often with Ms. Stites in response.   

Further, had the jury heard the new evidence that refutes the rest of the State's 

case, there is no doubt the jury would not convicted him: 

• Months before Ms. Stites died, Mr. Fennell threatened to kill her if he 

discovered she was cheating on him (Exhibit 2);  

 

• Mr. Fennell discovered that Ms. Stites was cheating on him with a black man. 

(Exhibits 1, 3) 

 

• Mr. Fennell confessed that he discovered Ms. Stites was being unfaithful to 

him and that he killed her as a resulted. (Exhibit 1); and  

 

• Mr. Fennell's comments and demeanor at Ms. Stites' funeral are consistent 

with his having followed through on his threat to kill her if she was unfaithful. 

(Exhibit 4) 

Thus, when the Court evaluates the full record in conjunction with Mr. Reed's 

new evidence, as required by House, there is uncontroverted proof that:  

• The State's forensic theory of the case that Ms. Stites was murdered during 

a sexual assault by Mr. Reed is scientifically false. 

 

• Mr. Reed and Ms. Stites were engaged in a consensual sexual relationship 

for months before her death;  

 

• Mr. Fennell and Ms. Stites were not happily engaged, but, rather, their 

relationship was rapidly deteriorating;  
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• Mr. Fennell threatened more than once to kill Ms. Stites if he caught her 

cheating on him;   

 

• Mr. Fennell knew about, and was angered by, Ms. Stites's infidelities with 

Mr. Reed:  

 

• Ms. Stites was murdered at a time when Mr. Fennell testified the two were 

home together; and  

 

• Mr. Fennell boasted about murdering Ms. Stites.  

Mr. Reed's case is similar to House v. Bell in critical respects. In both cases, 

"the only forensic evidence at the scene" linking the petitioner to the victim was a 

small amount of semen. 547 U.S. at 541. In both cases, prosecutors emphasized the 

presence of semen as proof that the defendant raped the victim and motive for the 

crime, to overcome the implausibility of the prosecution's theory of the case. In 

House, for instance, the prosecution argued that the petitioner must have "trekked 

the nearly two miles to the victim's home" on foot. Id. at 540-41. Here, the State 

claimed, without any eyewitness or physical evidence, that Mr. Reed somehow 

intercepted and overpowered Ms. Stites while she was driving a truck in the early 

morning hours of April 23, 1996. 

Moreover, a re-examination of the evidence in both cases demonstrated that 

the victim had not been sexually assaulted. 547 U.S. at at 540. In both cases, the 

victim's partner provided inconsistent testimony as to his whereabouts on the night 

of the murder, yet his credibility was largely accepted. Id. at 552. And, in both cases, 

there was "troubling evidence that … the victim's husband, himself could have been 
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the murderer," including several witnesses who had seen the victim's husband 

behave abusively toward the victim. Id. at 448. 

In House, like here, "when identity is in question, motive is key."  Id. at 540; 

see also id. at 552-53 ("In combination … with the challenges to [forensic] evidence 

and the lack of motive with respect to [the petitioner], the evidence pointing to [the 

victim's husband] likely would reinforce other doubts as to [the petitioner's] guilt."). 

Just as in House, the existing evidentiary record amassed by Mr. Reed, in light of 

the highly probative newly discovered evidence, leads to but one conclusion: if Mr. 

Reed had been provided a full and fair trial, he would not have been convicted of the 

murder of Ms. Stites.   

Accordingly, because Mr. Reed has met the standards under Article 11.071, 

Section 5(a)(2), in addition to Elizondo, the Court should also remand the claims the 

Court previously found procedurally defaulted for a hearing on the merits. 

CONCLUSION AND PRAYER   

In this Application, Mr. Reed has presented new evidence, which includes 

strong circumstantial evidence as well as a direct confession, proving that Mr. 

Fennell, who was the State's prime suspect until a small amount of spermatozoa 

found on Ms. Stites's body were linked to Mr. Reed, was the person who murdered 

Ms. Stites. Together with the previous evidence that both exonerates Mr. Reed and 
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inculpates Mr. Fennell, Mr. Reed demonstrated, under both Schlup and Elizondo, 

that he is innocent of the murder of Ms. Stites.  

Accordingly, Mr. Reed respectfully requests that the Court find that his 

Application for Writ of Habeas Corpus meets the requirements of Section 5 of 

Article 11.071 and Elizondo and that it vacate his conviction and death sentence or, 

alternatively, remand his case to the District Court for an evidentiary hearing. 

DATED: November 11, 2019 

Respectfully submitted, 
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IN THE COURT OF CRIMINAL APPEALS

OF TEXAS

NO. WR-50,961-10

EX PARTE RODNEY REED, Applicant

ON APPLICATION FOR POST-CONVICTION WRIT OF HABEAS CORPUS

AND MOTION TO STAY THE EXECUTION

IN CAUSE NO. 8701 IN THE 21  DISTRICT COURTST

BASTROP COUNTY

Per curiam.  KEASLER, J., filed a concurring opinion in which HERVEY and

RICHARDSON, JJ., joined.  YEARY, J., filed a concurring and dissenting opinion in

which WALKER and SLAUGHTER, JJ., joined.   NEWELL, J., not participating.

O R D E R

This is a subsequent application for a writ of habeas corpus filed pursuant to the

provisions of Texas Code of Criminal Procedure Article 11.071 § 5 and a motion to stay

Applicant’s execution.

In May 1998, a jury convicted Applicant of the offense of capital murder.  The jury

answered the special issues submitted pursuant to Texas Code of Criminal Procedure
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Article 37.071, and the trial court, accordingly, set Applicant’s punishment at death.  This

Court affirmed Applicant’s conviction and sentence on direct appeal.  Reed v. State, No.

AP-73,135 (Tex. Crim. App. Dec. 6, 2000) (not designated for publication).  On

November 15, 1999, Applicant filed his initial post-conviction application for a writ of

habeas corpus in the convicting court.  On February 8, 2001, Applicant filed a

“Supplemental Claim for Relief on Application for Writ of Habeas Corpus” in the

convicting court.  This Court subsequently denied Applicant relief on his initial

application and construed the supplemental claim as a subsequent application and

dismissed it.  Ex parte Reed, Nos. WR-50,961-01 and WR-50,961-02 (Tex. Crim. App.

Feb. 13, 2002) (not designated for publication).  

Applicant filed his second subsequent habeas application in the convicting court

on March 29, 2005 (our No. WR-50,961-03).  This Court remanded the case to the trial

court for the development of two claims.  After the case was returned to this Court, we

issued an opinion denying relief.  Ex parte Reed, 271 S.W.3d 698 (Tex. Crim. App.

2008).  Over time, Applicant filed three more subsequent writ applications, none of which

satisfied the requirements of Article 11.071 § 5, and this Court dismissed them.  Ex parte

Reed, Nos. WR-50,961-04 and WR-50,961-05 (Tex. Crim. App. Jan. 14, 2009) (not

designated for publication), and No. WR-50,961-06 (Tex. Crim. App. July 1, 2009) (not

designated for publication).  

Applicant filed his sixth subsequent application in the trial court on February 13,
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2015, and a document titled a “Supplemental Application for Writ of Habeas Corpus” on

June 9, 2016.  This Court found that Applicant’s 2015 subsequent application (our No.

WR-50,961-07) failed to satisfy any of the exceptions provided in Article 11.071 § 5, and

it failed to make the requisite showing under Article 11.073.  Accordingly, we dismissed

the application.  However, in the same order, we found that Applicant’s Brady and false

evidence claims raised in his 2016 subsequent application (our No. WR-50,961-08) met

the requirements of Section 5, and we remanded those claims to the trial court.  Ex parte

Reed, Nos. WR-50,961-07 and WR-50,961-08 (Tex. Crim. App. May 17, 2017) (not

designated for publication).

After the -08 application was returned to this Court, we reviewed all of the

evidence and denied relief on the remanded claims (and dismissed the claims not

remanded).  In the same order, we dismissed a new subsequent writ application that

Applicant had filed in the trial court in June 2018.  Ex parte Reed, Nos. WR-50,961-08

and WR-50,961-09 (Tex. Crim. App. June 26, 2019) (not designated for publication).   

On November 11, 2019, Applicant filed the instant subsequent writ application in

the convicting court.  Applicant raises four claims in this application:  (1) that the State

suppressed exculpatory evidence in violation of Brady v. Maryland, 373 U.S. 83 (1963);

(2) that the State presented false testimony in violation of due process; (3) that

Applicant’s trial counsel were ineffective; and (4) that Applicant is actually innocent.  

After reviewing the application, we find that Applicant’s Brady, false testimony,
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and actual innocence claims satisfy the requirements of Article 11.071 § 5.  Accordingly,

we remand those claims to the trial court for further development.  We further find that

the Honorable Doug Shaver continues to sit by assignment as the judge of 21  Judicialst

District Court of Bastrop County for Applicant’s case.  If Judge Shaver chooses to

discontinue his assignment in this case, then the regional presiding judge, the Hon. Olen

Underwood, shall appoint or otherwise determine who is assigned to this case. 

Applicant’s execution is stayed pending further order of this Court.

IT IS SO ORDERED THIS THE 15  DAY OF NOVEMBER, 2019.th

Do Not Publish
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IN THE 21ST JUDICIAL DISTRICT 
COURT OF BASTROP COUNTY 

STATE OF TEXAS, 

v. 

RODNEY REED, 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

Case No. 8701 

MOTION TO WITHDRAW ASSIGNMENT ORDER 

TO THE HONORABLE PRESIDING JUDGE OF THE SECOND 
ADMINISTRATIVE JUDICIAL REGION OLEN UNDERWOOD: 

Rodney Reed respectfully requests that Presiding Judge Olen Underwood 

withdraw the Order of Assignment by the Presiding Judge assigning the Honorable 

J.D. Langley to the 21st Judicial District Court beginning on November 21, 2019. 

See Exhibit 1 (Order of Assignment by the Presiding Judge, Assignment #29880 

(November 21, 2019) (“Assignment Order”)).  The Assignment Order is contrary to 

the Texas Constitution, the laws of this State, and the duly promulgated provisions 

of the Second Administrative Judicial Region of Texas Regional Rules of 

Administration (“Regional Rules”), because it (1) contradicts the plain language of 

article 11.071 § 9(c) which requires a hearing before “the presiding judge of the 

Electronically Filed 11/25/2019 3:35 PM
Sarah Loucks, District Clerk
Bastrop County, Texas
By: Etta Wiley, Deputy
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convicting court” and (2) interferes with the local authority of the regular sitting 

judge of the 21st Judicial District, Hon. Carson T. Campbell, to hear matters that are 

pending before his Court.1

I. Article 11.071, Section 9(c), Requires Hearings to be Conducted by the 
Presiding Judge of the Convicting Court. 

The Presiding Judge of the Administrative Judicial Region’s determination of 

the proper judge to preside over a hearing in Mr. Reed’s case is governed by Texas 

Code of Criminal Procedure Article 11.071 section 9(c): 

The presiding judge of the convicting court shall conduct a hearing held 
under this section unless another judge presided over the original 
capital felony trial, in which event that judge, if qualified for 
assignment under Section 74.054 or 74.055, Government Code, may 
preside over the hearing. 

This controlling statutory provision plainly identifies the presiding judge of the 

convicting court—the 21st District Court Judge—as the proper judge.   See Tex. Code 

Crim. Proc. art. 11.071 § 9(c).  The only exception is that the original trial judge may

preside if qualified for assignment as a visiting judge under sections 74.054 and 

74.055 of the Government Code.  See id.  This express limitation on the judges 

1 The Court of Criminal Appeals lacked authority to order Presiding Judge 
Underwood to make an Assignment Order.  Tex. Gov’t Code § 74.056.  Mr. Reed has 
therefore asked that Court to amend its November 15, 2019 Order to remove the provision 
that “If Judge Shaver chooses to discontinue his assignment in this case, then the regional 
presiding judge, the Hon. Olen Underwood, shall appoint or otherwise determine who is 
assigned to this case.”   See Suggestion of Rehearing, Ex parte Rodney Reed, No. Wr-
50,961-10 (Tex. Crim. App. Nov. 21, 2019).  Consistent with that order, however, this 
Court should have “determine[d]” that Judge Campbell is the proper judge to preside. 
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authorized to conduct a hearing precludes the assignment of Judge Langley as a 

visiting judge.  Because the original trial judge, the Hon. Harold Towslee, is not on 

the list of judges eligible pursuant to section 74.055 of the Government Code for 

assignment by the Presiding Judge of the Second Administrative Judicial Region, 

the only proper judge to conduct a hearing on Mr. Reed’s habeas application is the 

presiding judge of 21st District Court, the Hon. Carson T. Campbell.2

II. Authority to Resolve Mr. Reed’s Habeas Application Lies with Judge 
Carson Campbell.  

Even if the question was not controlled by article 11.071 § 9(c) of the Code 

of Criminal Procedure, the Honorable Carson T. Campbell is the duly-elected 

District Judge of the 21st District Court and is therefore presumptively authorized to 

preside over the case on remand.    

A. Background 

The capital murder charge from which this proceeding arises was filed and 

tried in the 21st District Court on May 21, 1997.  Sitting as the 21st District Court 

pursuant to a bench exchange, the Hon. Harold Towslee (then the elected 335th

District Judge) presided over the trial in which Mr. Reed was convicted and 

2 An assignment of a judge other than the presiding judge of the 21st District Court is 
improper for the additional reason that the availability of the presiding judge of the 
convicting court deprives the regional presiding judge of the authority to make an 
assignment of a visiting judge pursuant to section 74.054 of the Government Code. 
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sentenced to death.  The procedural history relevant to the issues now before the 

Court begins in 2014, when the Bastrop County District Attorney directed a motion 

to schedule Mr. Reed’s execution to the Hon. Reva Towslee-Corbett—Judge 

Towslee’s daughter who succeeded him as the 335th District Court Judge.  Judge 

Towslee-Corbett was eligible to preside over the matter in the 21st District Court 

pursuant to a local rule allowing the exchange of benches between the overlapping 

21st, 335th, and 423rd Judicial Districts.  See Local Rules for the 21st and 335th Judicial 

Dist. Cts. of Bastrop, Burleson, Lee and Washington Counties, and the 423rd Judicial 

Dist. Ct. of Bastrop Cty, Tex. (hereinafter “Local Rules”) Rule 3.  Mr. Reed moved 

to recuse Judge Towslee-Corbett based on the appearance of bias.  The appearance 

of bias claim related to Judge Towslee-Corbett’s handling of Anthony Graves’ actual 

innocence claim arising out of a capital murder presided over by her father Judge 

Harold Towslee.   Exhibit 2 (Motion to Recuse Judge Reva Towslee-Corbett, No. 

8701, State of Texas v. Rodney Reed, (21st Dist. Ct., Bastrop Cty, Tex. Apr. 8, 

2014)).  The Burleson County District Attorney ultimately declared Anthony Graves 

to be innocent after the Fifth Circuit reversed his conviction and death sentence 

based on a finding of prosecutorial misconduct.  See id. 

Judge Towslee-Corbett voluntarily recused herself in response to Mr. Reed’s 

motion.  See Exhibit 3 (Order of Voluntary Recusal, No. 8701, State of Texas v. 

Rodney Reed (21st Dist. Ct., Bastrop Cty, Tex. May 23, 2014)).  The Presiding Judge 
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then assigned Judge Doug Shaver, a retired judge duly qualified under Tex. Gov’t 

Code §§ 74.055, 75.001 to “the 21st Judicial District Court of Bastrop County. . . . 

for the primary purpose of hearing cases and disposing of any accumulated business 

requested by the court.”  Exhibit 4 (Order of Assignment by the Presiding Judge, 

Assignment #25737 (May 28, 2014) (“2014 Assignment Order”)).    Judge Shaver 

completed that assignment, signed an order dated July 24, 2019 scheduling Mr. 

Reed’s execution, and thereafter resigned his eligibility to act as visiting judge on 

August 9, 2019.    

Shortly thereafter, Mr. Reed filed additional motions and a successive 

application for writ of habeas corpus in the 21st District Court.  Because no action 

had been taken on the pending motions and Judge Shaver was no longer an eligible 

visiting judge, the elected presiding judge of the 21st District Court, Carson 

Campbell, issued a notice of hearing in the case for November 13, 2019.  See Exhibit 

5 (Notice of Hearing, No. 8701, State of Texas v. Rodney Reed (21st Dist. Ct., 

Bastrop Cty, Tex. Nov. 6, 2019)).   

 The State responded to Judge Campbell’s notice of hearing by seeking a writ 

of prohibition in the Texas Court of Criminal Appeals to prevent any district judge 

from acting on the pending motions in Mr. Reed’s case.  Although that Court did not 

reach the merits of the State’s writ of prohibition, it stayed the November 13, 2019 

hearing, “pending further orders” through an order dated November 12, 2019 that 
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also requested responses from Judge Shaver, Judge Campbell, and Judge 

Underwood.  See Order, No. WR-90,124-02, In re Goertz (Tex. Crim. App. Nov. 

12, 2019).  In his response, Judge Campbell explained: 

On Tuesday, November 4, 2019, I was advised by the Deputy District Clerk 
of Bastrop County of Rodney Reed’s Motion to Declare Execution Date Void.  
Accompanying that motion was a request for hearing. 

After receiving the Motion and request, I received an email [from] the 
Assistant to Judge Underwood that Judge Shaver is no longer sitting as a 
visiting judge. 

As pleadings were filed in the 21st District Court, a request for hearing was 
made, as Judge of the 21St District Court, I set a hearing date.    

Exhibit 6 (Response of Judge Carson Campbell, No. WR-90,124,02, In re Goertz

(Tex. Crim. App. Nov. 12, 2019)). 

Ultimately, the Court rendered the writ of prohibition moot by granting a stay 

of execution and remanding Mr. Reed’s habeas application for a hearing on the 

merits of his actual innocence and other constitutional claims relating to the State’s 

suppression of exculpatory evidence and reliance on false testimony.  See Order, Ex 

Parte Reed, WR-50,961-10 (Tex. Crim. App. November 15, 2019).   

To this otherwise eminently correct ruling on Mr. Reed’s constitutional 

claims, the Court appended a finding that Judge Shaver remained the properly 

assigned judge and added the following instruction:  

If Judge Shaver chooses to discontinue his assignment in this case, then the 
regional presiding judge, the Hon. Olen Underwood, shall appoint or 
otherwise determine who is assigned to this case. 
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Id. at 4.  On November 21, 2019, Presiding Judge Underwood issued the new 

Assignment Order directing a new visiting judge from outside Bastrop County, 

Judge J.D. Langley, to hear Mr. Reed’s case.  See Exhibit 1.  

The Court of Criminal Appeals was incorrect in the first instance in 

concluding that Judge Shaver remained the assigned judge.  Judge Shaver’s 2014 

assignment lapsed prior to July 2019 and, regardless, Judge Shaver was no longer 

eligible to sit as a judge after his correspondence with Chief Justice Hecht resigning 

his status as a visiting judge in August 2019.  See Exhibit 7 (Letter from Judge 

Shaver (Aug. 9, 2019)); Exhibit 8 (Letter from Chief Justice Hecht (Aug. 19, 2019)) 

(“I am in receipt of your letter dated August 9, 2019, notifying the Court of your 

need to discontinue further assignments and to change your eligibility status as a 

visiting judge.  Doug, thank you for serving the Texas judiciary and the people of 

Texas for so many years.”).   

More importantly, the Court erred in instructing the Presiding Judge to make 

another “appoint[ment]” or “determin[ation]” regarding “who is assigned to this 

case.”  Based on this instruction by the Court of Criminal Appeals, the Presiding 

Judge assigned Judge Langley to act as the 21st District Judge and directed him to 

hear Mr. Reed’s case.  See Exhibit 1 (J.D. Langley Assignment Order).  This 

assignment was invalid, and any orders issued by Judge Langley in response to Mr. 
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Reed’s new proceeding will be void.  Accordingly, the Presiding Judge should 

withdraw its order assigning the authority of the 21st Judicial District Court to Judge 

Langley and allow the matter to be taken up in the first instance by the duly elected 

21st District Court Judge.   

B. The Presiding Judge Lacked Authority to Assign a Visiting Judge 
to Mr. Reed’s Case.   

Article V, section 7 of Texas Constitution anticipates that district judges are 

elected by the people they serve and live in the community where they hold court.   

Decisions as to “the assignment, docketing, transfer, and hearing of cases” are made 

at the county level by local administrative judges, not regional presiding judges.  

Tex. Gov't Code Ann. § 74.092.  A presiding judge has no authority to assign a judge 

other than the elected district judge to preside in a case except by statutory grant.  

See Tex. Gov’t Code §§ 24.002, 74.052 et seq.  The law authorizes a presiding judge 

to assign another judge to sit in a case from which the district judge is disqualified 

or recused, Id. § 24.002, or “to hold court when necessary to dispose of accumulated 

business in the region.”  Id. § 74.052.  Neither of these grounds are present here.   

First, Judge Shaver’s absence was due to his resignation and the completion 

of his assignment, not recusal or disqualification.  Likewise, Judge Campbell has not 

been disqualified or recused from the case.  Therefore, the Presiding Judge had no 

authority to assign a visiting judge under section 24.002 of the Government Code.  
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Second, undersigned counsel are unaware of any request by Judge Campbell that a 

visiting judge be assigned, nor has there been any determination that such an 

assignment is “necessary to dispose of accumulated business in the region.”  Id. 

§ 74.052.  In fact, Judge Campbell has expressed his willingness to serve and had 

issued a notice of hearing prior to the Court of Criminal Appeals staying that 

proceeding.  See Exhibit 5 (Notice of Hearing).  The Presiding Judge’s Assignment 

Order was therefore made without any proper statutory basis. 

Nor did anything in the 2014 assignment of Judge Shaver deprive Judge 

Campbell of authority to preside over the remand.  Judge Shaver was assigned to the 

case because District Judge Reva Towslee-Corbett recused herself from the case.  

See Exhibit 3 (Order of Voluntary Recusal).  But Judge Towslee-Corbett presided 

only through a bench exchange, and Judge Carson Campbell remains the elected the 

21st District Judge.  The 2014 Assignment Order did not specify that Judge Shaver 

was to be assigned to State of Texas v. Rodney Reed specifically, nor did it grant 

Judge Shaver exclusive authority over this case.  An assignment order that does not 

assign a visiting judge to a specific case or grant the visiting judge exclusive 

authority over the case does not divest the elected district judge of authority in a case 

over which a visiting judge has presided.3 See Davis v. Crist Indus., Inc., 98 S.W.3d 

3 The parties agree that as a result of her recusal, Judge Towslee-Corbett was divested of 
her authority over this case.  See Tex. Gov’t Code § 24.002; Tex. R. Civ. Proc. § 18a.  
However, that divestiture has no effect on the authority of another district judge with 
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338, 341 (Tex. App.—Fort Worth 2003, pet. denied) (“Contrary to Davis's 

contention, however, [the visiting judge] did not have ‘exclusive’ authority or 

‘jurisdiction’ to try the case. Under the Texas Constitution and the rules of civil 

procedure, more than one judge may exercise authority over a single case. Absent 

language in [the presiding judge’s] assignment order specifically assigning him to 

the case, [the district judge] had the authority to complete the trial of the case in [the 

visiting judge’s] absence. The terms of [the presiding judge’s] order did not preclude 

[the district judge] from exercising authority over the case when expedient.”); see 

also Sholars v. State, No. 14-02-00138-CR, 2003 WL 21229544, at *2 (Tex. App.—

Houston [14th Dist.] May 29, 2003, no pet.) (“Although the assignment order 

described by appellant might have given [the visiting judge] the authority to proceed 

with adjudication of guilt and sentencing, such an order would not have given [the 

visiting judge] exclusive authority and would not have deprived [the district judge] 

of his authority to proceed in this case.”); Schneider v. Acousti Eng'g Co. of Fla., 

No. 01-92-00921-CV, 1993 WL 415481, at *2 (Tex. App.—Houston [1st Dist.] Oct. 

14, 1993, no pet.) (“We disagree with Schneider's unsupported proposition that an 

authority to act in the case. See Ex parte Thuesen, 546 S.W.3d 145, 152 (Tex. Crim. App. 
2017) (“[O]nce a district judge signs an order recusing [] herself under the statute, the 
recused judge no longer has any judicial authority to take any action or sign any orders in 
the case.”).  Regardless of Judge Towslee-Corbett’s recusal and Judge Shaver’s resulting 
assignment, Judge Campbell holds full authority to hear the claims on remand.   
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order of limited assignment divests a district judge of jurisdiction over cases filed in 

his own court and gives exclusive jurisdiction to a visiting judge.”).   

No statutory or other legal basis supports the Assignment Order because the 

elected district Judge, Judge Campbell, is authorized and able to preside over the 

remand.     

III. This Administrative Region’s Regional Rules Confirm the Impropriety 
of the Assignment Order. 

Consistent with the above-discussed statutes, the applicable Local Rules and  

Regional Rules of Administration favor local control of cases and impose limits on 

assigning visiting judges.  These rules simply do not allow the presiding judge’s 

assignment of a visiting judge where the elected 21st District Judge is available and 

willing to take up the case pending in his court.4

The Presiding Judge cannot unilaterally assign a visiting judge outside of the 

recusal context or a request by the local judges. This is reflected in Regional Rule 

7’s provision that: “The Board of Judges of each County must adopt a plan for 

judicial absences, vacation and education events and a method of notifying the 

Regional Presiding Judge of the need for visiting judges.”  See Second Admin. J. 

Region of Tex. Regional R. of Admin. (hereinafter “Regional Rules”) Rule 7 

(emphasis added).  Nothing in the Regional Rules anticipates the presiding judge 

4  Tex. R. Civ. P. 18 underscores the presumption that when a judge resigns or is no longer 
able to serve, the succeeding, elected judge is to preside over the former judge’s cases.   
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unilaterally assigning a visiting judge where (1) the local district judges have not 

notified the Presiding Judge of the need for a visiting judge or (2) the elected district 

judge is not absent, on vacation, recused, disqualified, or otherwise unavailable to 

preside in the court to which he was elected.   

The recusal procedures of Rule 9 of the Regional Rules also do not grant the 

Presiding Judge authority to assign a visiting judge in this case.  See Regional Rule 

9.  Rule 9 governs the presiding judge’s discretion when making assignments made 

necessary by the district judge’s recusal.  Although this case is not governed by Rule 

9 because neither Judge Shaver nor Judge Campbell is recused, that Rule reflects the 

preference demonstrated in the Texas Constitution and applicable laws for local 

control of district court dockets.  Compare  Tex. Const. art. V § 7; Tex. Gov’t Code 

§ 74.092.  Regional Rule 9.2.1 states that “[i]f a county has adopted local rules to 

govern reassignment of cases after the voluntary recusal of a judge, the case must be 

reassigned in accordance with local rules.”  Rule 3 of the Bastrop Local Rules 

provides for the “exchange of benches and cases” of the district Judges of the 21st

and 335th District Courts and refers to an Order of the Bastrop County District and 

County Court Judges which provides that “[i]n case of absence, sickness, or 

disqualification of any of the judges, any of the other judges may hold court for him.”  

See Local Rule 3 (referencing Order Affecting the Exchange of Benches for the 

District Courts and County Court at Law Court of Bastrop County, Texas (Feb. 16, 
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2010)).5  Under Regional Rule 9.2.1, the Presiding Judge should have left the 

determination of the proper judge to the Bastrop County District Judges.  Regional 

Rule 9.2.4.1 similarly gives “preference to assignment of another judge in the 

county,” after a recusal or disqualification.  Thus, if a judge other than the regularly 

sitting judge of the court in which the case is filed needs to sit, the assignment should 

be made if possible to another sitting Bastrop County district or county court judge.  

And where the duly elected 21st District Judge has expressly taken up Mr. Reed’s 

case, the Presiding Judge may not interfere with his authority by assigning an 

uninvited visiting judge to the 21st District Court bench.  

The Rules of Judicial Administration set out the same limitations on the 

Presiding Judge’s assignment authority.  Rule 8 lists the limited circumstances in 

which a presiding judge may assign a visiting judge: 

a. Judges may be assigned in the manner provided by Chapter 74 of the Texas 
Government Code to hold court when: 

(1) the regular judge of the court is absent or is disabled, recuses himself, or 
is recused under the provisions of Rule 18a, T.R.C.P., or is disqualified for 
any cause; 

(2) the regular judge of the court is present and is trying cases as authorized 
by the constitution and laws of this State; or 

(3) the office of the judge is vacant because of death, resignation, or other 
cause. 

5The Order Affecting the Exchange of Benches may be viewed at: 
https://www.co.bastrop.tx.us/upload/page/0087/docs/ORDER_AFFECTING_THE_EXC
HANGE_OF_BENCHES.pdf.  
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Tex. R. J. Admin. 8.  In each of these instances, the presiding judge may assign a 

visiting judge only where the regular judge is either unavailable or occupied “trying 

cases.”  Because the regular judge, Judge Campbell, has expressly stated his 

availability, Rule 8 of the Rules of Judicial Administration likewise prohibits the 

assignment of Judge Langley as a visiting judge to hear Mr. Reed’s case.   

The assignment of Judge Langley therefore contravenes both Regional and 

Local rules.  

CONCLUSION 

The Presiding Judge’s “determin[ation]” in response to the Texas Court of 

Criminal Appeals’ order that visiting judge Langley be assigned to the case  violated 

fundamental constitutional principles; the statutes governing the conduct of habeas 

hearings under article 11.071, section 9(c) of the Code of Criminal Procedure and 

the assignment of visiting judges by the presiding judge; and the Regional and Local 

Rules addressing such assignments.  Instead, this matter pending in the 21st District 

Court should be heard by the 21st District Judge.  Therefore, Mr. Reed respectfully 

requests that Presiding Judge Underwood withdraw the Assignment Order and allow 

the duly elected 21st District Court Judge Campbell to preside over the remanded 

habeas proceeding, as he is constitutionally and statutorily authorized to do so unless 

and until he requests some action by the Presiding Judge. 
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IN THE 21ST JUDICIAL DISTRICT  
COURT OF BASTROP COUNTY

STATE OF TEXAS, 

v. 

RODNEY REED, 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

Case No. 8701 

MOTION TO STAY  

TO THE HONORABLE SENIOR DISTRICT JUDGE J.D. LANGLEY:

Rodney Reed respectfully requests that this Court stay any proceedings until 

the issues raised in Mr. Reed’s Motion to Withdraw Assignment Order are finally 

decided.  Exhibit 1 (Motion to Withdraw Assignment Order (November 25, 2019)).  

Mr. Reed has requested that Presiding Judge Olen Underwood withdraw the Order 

of Assignment by the Presiding Judge assigning the Honorable J.D. Langley to the 

21st Judicial District Court beginning on November 21, 2019.  (Order of Assignment 

by the Presiding Judge, Assignment #29880 (November 21, 2019) (“Assignment 

Order”)).  In his Motion to Withdraw, Mr. Reed argues that Presiding Judge 

Underwood had no authority to make the Assignment Order and that the Assignment 

Electronically Filed 11/25/2019 3:35 PM
Sarah Loucks, District Clerk
Bastrop County, Texas
By: Etta Wiley, Deputy
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Order is improper.1  Further, Article 11.071 § 9(c) of the Texas Code of Criminal 

Procedure states that a hearing must be conducted by the presiding judge of the 

convicting court.  The statute only contemplates the assignment of a visiting judge 

if that judge had presided over the trial.  See Tex. Code Crim. Proc. art. 11.071 § 9(c).   

Therefore, Mr. Reed also disputes the authority of the Honorable J.D. Langley to 

preside over this case pursuant to the Assignment Order.  To avoid the possibility 

that void orders might be made while this issue is pending, Mr. Reed respectfully 

moves that this Court issue a stay of further proceedings until final resolution of 

what judge has authority to preside over this matter.  

1 Mr. Reed also disputes the Texas Court of Criminal Appeals’ authority to order 
Presiding Judge Underwood to make an Assignment Order.  Tex. Gov’t Code § 74.056.  
Mr. Reed has therefore asked the CCA to amend its November 15 Order to remove the 
order that “If Judge Shaver chooses to discontinue his assignment in this case, then the 
regional presiding judge, the Hon. Olen Underwood, shall appoint or otherwise determine 
who is assigned to this case.”   See Suggestion of Rehearing, Ex Parte Rodney Reed, No. 
Wr-50,961-10 (Tex. Crim. App. Nov. 21, 2019). 
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Cause No. 8701 
 

STATE OF TEXAS  
 
v. 

 
RODNEY REED 

§ 
§ 
§ 
§ 
§ 

IN THE 21ST DISTRICT COURT 
 

OF 
 

BASTROP COUNTY, TEXAS 

RESPONSE IN OPPOSITION TO 
 MOTION TO WITHDRAW ASSIGNMENT ORDER 

 On July 23, 2019, this Court set Rodney Reed’s execution for November 20, 

2019. Execution Order, State v. Reed, No. 8701 (21st Dist. Ct., Bastrop County, Tex. 

July 23, 2019). On November 15, 2019, Reed’s execution was stayed by the Court of 

Criminal Appeals (CCA) in his tenth habeas proceeding, and three claims were 

remanded to this Court for resolution. Ex parte Reed, No. WR-50,961-10, 2019 WL 

6114891, at *2 (Tex. Crim. App. Nov. 15, 2019). Importantly, the CCA—the highest 

court of Texas in criminal matters—decided that “the Honorable Doug Shaver 

continues to sit by assignment as the judge of” this Court. Id. However, “[i]f Judge 

Shaver chooses to discontinue his assignment,” then “the Hon[orable] Olen 

Underwood shall appoint or otherwise determine who is assigned to this case.” Id. 

 On November 21, 2019, Judge Underwood—obeying the mandate of the CCA—

assigned the Honorable J.D. Langley to Reed’s case. Mot. Withdraw Ex. 1. Reed now 

seeks to undo a ruling by the CCA claiming that (1) Article 11.071 requires the 

presiding judge of the convicting court to handle its habeas cases; (2) the CCA “was 

incorrect in the first instance in concluding that Judge Shaver remained the assigned 

judge”; (3) the CCA “erred in instructing [Judge Underwood] to make another 

‘appoint[ment]’ or ‘determin[ation]’ regarding ‘who is assigned to this case’”; (4) Judge 

Electronically Filed 12/4/2019 3:51 PM
Sarah Loucks, District Clerk
Bastrop County, Texas
By: Etta Wiley, Deputy
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Underwood lacks authority to assign a visiting judge to this case; and (5) the 

assignment violates local rules. Mot. Withdraw 2–14. The State now responds. 

 Reed’s first contention is blatantly wrong. There is nothing in Article 11.071 

that requires the elected judge of a convicting court to preside over a habeas hearing. 

If it did, then the CCA could not have ordered the assignment of a new judge in Ex 

parte Sinegar, No. AP-76,340, 2011 WL 2420262, at *1 (Tex. Crim. App. June 15, 

2011), or determined that the proper presiding judge in Ex parte Thuesen, 546 S.W.3d 

145, 156 (Tex. Crim. App. 2017), was a visiting judge. But it did because Article 

11.071 only requires that the case be heard by the convicting court, it does not dictate 

the judge who sits in that court.  

 As to contentions two through five, this is simply not the forum to relitigate a 

higher court’s order. Indeed, Reed has filed a suggestion of rehearing and a 

supplement thereto making these arguments with the CCA. Suggestion of Rehearing, 

Ex parte Reed, No. WR-50,961-10 (Tex. Crim. App. Nov. 21, 2019); Supplement to 

Suggestion of Rehearing, Ex parte Reed, No. WR-50,961-10 (Tex. Crim. App. Nov. 26, 

2019). This is an implicit acknowledgment that such arguments are alone for the CCA 

to decide, not this Court. As a matter of fact, Reed has not explained how a district 

court or administrative judge may overrule the CCA. Rather, the CCA’s ruling on 

assignment is law of the case. See State v. Swearingen, 424 S.W.3d 32, 36 (Tex. Crim. 

App. 2014) (“In other words, when the facts and legal issues are virtually identical, 

they should be controlled by an appellate court’s previous resolution.”). And this 

Court must obey the CCA. See Phillips v. Bramlett, 407 S.W.3d 229, 234 (Tex. 2013) 



 ..0
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(“[A] trial court has no authority to take any action that is inconsistent with or beyond 

the scope of that which is necessary to give full effect to the appellate court’s judgment 

and mandate.”). The CCA ordered Judge Underwood to “appoint or otherwise 

determine who is assigned to this case.” Ex parte Reed, 2019 WL 6114891, at *2. 

Judge Underwood has given full effect to the CCA’s order as he was obliged to do. 

Reed’s arguments suggesting that the Court can defy the CCA ignore the hierarchal 

structure of Texas’s court system. Reed has provided no good reason to undo the 

November 21, 2019 assignment order, and his request to withdraw it should be 

denied.    

CONCLUSION 

 Reed lost the battle to decide who presides over his habeas case in the CCA. 

This Court may not overturn the highest court’s decision and Reed’s request to 

withdraw the November 21, 2019 assignment order should be denied.  

Respectfully submitted, 

BRYAN GOERTZ 
Criminal District Attorney 
Bastrop County, Texas 

      
MATTHEW OTTOWAY 
Assistant Attorney General 
Assistant District Attorney 
Bastrop County, Texas 
State Bar No. 24047707 

Post Office Box 12548, Capitol Station 
Austin, Texas 78711 
Tel: (512) 936-1400 
Fax: (512) 320-8132 
Email: matthew.ottoway@oag.texas.gov 

Attorneys for the State 
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CERTIFICATE OF SERVICE 

 I certify that on December 4, 2019, a true and correct copy of the foregoing 
document was served through the State’s electronic service provider and the Court’s 
electronic filing manager to Reed’s counsel of record: 

Bryce Benjet    Andrew F. MacRae 
THE INNOCENCE PROJECT  LEVATINO|PACE PLLC 
40 Worth Street, Suite 701 1101 S. Capital of Texas Hwy., Building K, Ste. 125 
New York, New York, 10013 Austin, Texas 78746 
bbenjet@innocenceproject.org amacrae@levatinopace.com     

      
MATTHEW OTTOWAY 
Assistant Attorney General 
Assistant District Attorney 
Bastrop County, Texas 
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Cause No. 8701 
 

STATE OF TEXAS  
 
v. 

 
RODNEY REED 

§ 
§ 
§ 
§ 
§ 

IN THE 21ST DISTRICT COURT 
 

OF 
 

BASTROP COUNTY, TEXAS 

AMENDED RESPONSE TO MOTION TO STAY 

 On July 23, 2019, this Court set Applicant’s, Rodney Reed’s, execution for 

November 20, 2019. Execution Order, State v. Reed, No. 8701 (21st Dist. Ct., Bastrop 

County, Tex. July 23, 2019). On November 15, 2019, the execution was stayed by the 

Court of Criminal Appeals (CCA) in Applicant’s tenth habeas proceeding, and three 

claims were remanded to this Court for resolution. Ex parte Reed, No. WR-50,961-10, 

2019 WL 6114891, at *2 (Tex. Crim. App. Nov. 15, 2019). Importantly, the CCA 

decided that “the Honorable Doug Shaver continues to sit by assignment as the judge 

of” this Court. Id. However, “[i]f Judge Shaver chooses to discontinue his assignment,” 

then “the Hon[orable] Olen Underwood shall appoint or otherwise determine who is 

assigned to this case.” Id. 

 On November 21, 2019, Judge Underwood assigned the Honorable J.D. 

Langley to Applicant’s case. Mot. Stay Ex. 1. On that same day, Applicant filed a 

suggestion for rehearing in the CCA seeking to undo the assignment component of 

the remand order. Suggestion of Rehearing, Ex parte Reed, No. WR-50,961-10 (Tex. 

Crim. App. Nov. 21, 2019). On November 25, 2019, Applicant moved Judge 

Underwood to withdraw his order assigning Judge Langley to his case. Mot. 

Withdraw 1–16. Contemporaneously, Applicant asked to stay this proceeding until 

Judge Underwood ruled on the withdrawal motion. Mot. Stay 1–2. 

Electronically Filed 1/23/2020 2:32 PM
Sarah Loucks, District Clerk
Bastrop County, Texas
By: Etta Wiley, Deputy
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 On December 4, 2019, the State responded to Applicant’s withdrawal and stay 

motions, opposing the former, Resp. Opp’n Mot. Withdraw 1–3, and having “no 

objection to a limited stay of this proceeding until Judge Underwood rules on 

[Applicant’s] motion to withdraw,” Resp. Mot. Stay 1–2.  

 On December 11, 2019, the CCA denied Applicant’s rehearing suggestion. 

Postcard Denial, Ex parte Reed, No. WR-50,961-10 (Tex. Crim. App. Dec. 11, 2019). 

The motion to withdraw has not been ruled upon by Judge Underwood. Given that 

the CCA has denied Applicant’s challenge to Judge Underwood’s authority, and that 

Judge Underwood has functionally denied Applicant’s withdrawal motion, the State 

no longer agrees to a stay and believes that the proceeding should move forward 

towards resolution. 

CONCLUSION 

 The State withdraws its non-objection to Applicant’s request to stay this 

proceeding pending resolution of the withdrawal motion.  

Respectfully submitted, 

BRYAN GOERTZ 
Criminal District Attorney 
Bastrop County, Texas 

      
MATTHEW OTTOWAY 
Assistant Attorney General 
Assistant District Attorney 
Bastrop County, Texas 
State Bar No. 24047707 

Post Office Box 12548, Capitol Station 
Austin, Texas 78711 
Tel: (512) 936-1400 
Fax: (512) 320-8132 
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Email: matthew.ottoway@oag.texas.gov 

Attorneys for the State 

CERTIFICATE OF SERVICE 

 I certify that on January 23, 2020, a true and correct copy of the foregoing 
document was served through the State’s electronic service provider and the Court’s 
electronic filing manager to Reed’s counsel of record: 

Andrew F. MacRae 
LEVATINO|PACE PLLC 
1101 S. Capital of Texas Hwy., Building K, Ste. 125 
Austin, Texas 78746 
amacrae@levatinopace.com     

      
MATTHEW OTTOWAY 
Assistant Attorney General 
Assistant District Attorney 
Bastrop County, Texas 
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TRIAL COURT CAUSE NO. 8701

THE STATE OF TEXAS

VS.

RODNEY RODELL REED

)
)
)
)
)
)
)
)
)
)
)

21st JUDICIAL DISTRICT 

COURT OF BASTROP 

BASTROP COUNTY, TEXAS

------------------------------

REPORTER'S RECORD 

 MOTIONS HEARING

January 24, 2020

------------------------------

  

 

BE IT REMEMBERED THAT on the January 24, 2020, the 

following proceedings came on to be heard in the 

above-entitled and numbered cause before the Honorable 

H. D. Langley, Visiting Judge of the 21st District 

Court, held in Bastrop, Bastrop County, Texas.  

 

Proceedings reported by machine shorthand. 
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A P P E A R A N C E S

 
FOR THE STATE:

Mr. Matthew D. Ottoway 
TEXAS ATTORNEY GENERAL 
ASSISTANT ATTORNEY GENERAL 
P.O. BOX 12548  
Austin, Texas 78711
512.936.1400 
SBOT NO. 24047707  

Mr. Travis G. Bragg 
TEXAS ATTORNEY GENERAL 
ASSISTANT ATTORNEY GENERAL 
P.O. Box 12548  
Austin, Texas 78711
512.936.1400 
SBOT NO. 24076286  

Mr. Bryan C. Goertz 
BASTROP COUNTY DISTRICT ATTORNEY
804 Pecan Street 
Bastrop, Texas 78602
512.581.7125
bryan.goertz@co.bastrop.tx.us
SOBT NO. 00784138 

FOR THE DEFENDANT: 

Mr. Andrew F. MacRae
LEVATINO | PACE LLP
1101 South Capital of Texas Highway
Building K, Suite 125
Austin, Texas 78746 
512.6371581 
amacrae@levatinopace.com 
SOBT NO. 00784510 
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Ms. Delaney McMullan
BAKER BOTTS L.L.P.
98 San Jacinto Boulevard
Suite 1500
Austin, Texas 78701 
512.322.2606 
delaney.mcmullan@bakerbotts.com
SOBT NO. 24106287 

Mr Scott D. Powers
BAKER BOTTS L.L.P
98 San Jacinto Boulevard
Suite 1500
Austin, Texas 78701
512.322.2606 
delaney.mcmullan@bakerbotts.com 
SOBT NO. 24027746 

Mr. Steven C. Levatino 
LEVATINO | PACE LLP
1101 South Capital of Texas Highway 
Austin, Texas 78746
512.637.1581
slevatino@levatinopace.com
SOBT NO. 12245250 

ALSO PRESENT: 

OFFICER ROBERT BENNETT 
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P R O C E E D I N G S

January 24, 2020

THE COURT:  This is in the County Case 

No. 8701, and it's ex parte Rodney Reed for hearing 

today on the motion to stay that was filed by the 

defendant in the case.  Before we begin, most of you 

are from out of town.  So I'd like to take a moment to 

introduce to you who the staff here for the county is.  

The district clerk here today is with 

us, Sarah Loucks.  She's seated right over here.  And 

she has her deputy here today, Etta Wiley, seated next 

to her on her right.  The court coordinator, Andrea 

Partida, is seated back here in the jury box.  She is 

the criminal court coordinator for the 21st and the 

other two district courts as well here.  

Hayley Stiteler normally is the court 

reporter -- official court reporter for the County 

Court at Law, but Judge Eskew has kindly loaned her to 

me for this proceeding.  And we're going to try to 

schedule her to where we only have one court reporter 

for the whole thing.  And then our bailiff is Frank 

Buentello, who is right over here by the door.  

Now, I understand that Mr. -- was it 

Benjet (mispronunciation)?

MR. MACRAE:  Benjet, Your Honor. 
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THE COURT:  Benjet?  

MR. MACRAE:  Yes, sir.

THE COURT:  And is that who you are?  

MR. MACRAE:  No, Your Honor. 

THE COURT:  I didn't think so, because 

I've seen Mr. Benjet before, and I hear that he took 

other employment. 

MR. MACRAE:  He did, Your Honor.  Yes, 

sir. 

THE COURT:  So you are Mr. MacRae?  

MR. MACRAE:  Yes, sir.  

THE COURT:  And you're going to be lead 

counsel in the case, correct?

MR. MACRAE:  At the moment, Your Honor.  

Yes, sir. 

THE COURT:  And I'll go ahead and let 

you introduce to me and the court reporter everybody 

that you have today.  Okay?  

MR. MACRAE:  Thank you, sir.  

Mr. Reed, of course. 

THE COURT:  Good afternoon, Mr. Reed. 

MR. REED:  Good afternoon.

MR. MACRAE:  Now, this is Delaney 

McMullan.  And behind me are Scott Powers -- 

THE COURT:  Okay, Mr. Powers. 
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MR. MACRAE:  -- and Steven Levatino. 

THE COURT:  Okay.  

MR. LEVATINO:  Good afternoon, Your 

Honor.  

THE COURT:  Nice to meet each of you. 

Now, for the State, I think -- well, 

who's going to be representing the State as lead 

counsel, because I think Mr. Ottoway has been signing 

everything.  

MR. OTTOWAY:  I am going to be lead 

counsel, Your Honor. 

THE COURT:  Okay.  Now, who -- I'll let 

you introduce everybody that's here.

MR. OTTOWAY:  Certainly.  This is Travis 

Bragg.  He's a colleague of mine from the Attorney 

General's office.

MR. BRAGG:  Good afternoon, Your Honor.

MR. OTTOWAY:  And the elected District 

Attorney, Bryan Goertz. 

THE COURT:  All right.  Well, it's nice 

to meet y'all as well. 

MR. OTTOWAY:  Likewise. 

THE COURT:  Now, the sole purpose that 

we're here today is to determine the motion to stay.  

And depending upon what the Court's ruling is on that 
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motion, that will determine what we do for the rest, 

from here on out -- for a while at least.  

So it's your motion.  I assume you have 

adopted everything that Mr. Benjet has filed on that 

one. 

MR. MACRAE:  That's my strongest trait, 

Your Honor, is to adopt what he wrote.

Your Honor, as pleasant as it is to meet 

you and to appear in front of you, we are respectfully 

asking that you not do anything.  It is our view, Your 

Honor, that you were not properly appointed as the 

judge to preside over this case.  I mean that as 

respectfully as I can possibly mean it.

When Judge Underwood appointed you as 

the judge to preside over this case, we believe that 

he made an error because we believe that Mr. Reed has 

the right to have the presiding judge of the 21st 

District Court, Judge Campbell, presiding over this 

proceeding.  So we have asked Judge Underwood to 

withdraw his assignment of you as the judge.  Judge 

Underwood has not ruled on that motion, to our 

knowledge.  

And then we filed, with you, the motion 

to stay that we're here about today.  The motion to 

stay is based simply on the fact that we believe Judge 
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Underwood improperly appointed you, and we are asking 

you, essentially, to do nothing until Judge Underwood 

rules on our motion.

The State did not oppose our motion at 

first, Your Honor.  I think it's essentially agreed 

with our position that we need to hear from Judge 

Underwood.  That position changed late yesterday when 

the State filed something saying that Judge Underwood 

had functionally denied our motion, which is a new 

term to me, Your Honor.  I don't quite know what it 

is.  

But our motion has been on file less 

than 60 days.  And so if a motion being on file less 

than 60 days is just denied essentially by operation 

of law, I think we have a whole new angle to our 

jurisprudence.  

So what we're asking, Your Honor, is, 

essentially, that you take no action today, that you 

grant our motion to stay, and that we wait to hear 

from Judge Underwood. 

THE COURT:  All right.  Mr. Ottoway?  

MR. OTTOWAY:  Thank you, Your Honor.

As we've argued in our response, most of 

these issues were brought before the Court of Criminal 

Appeals, and they denied reconsideration on it and 
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clearly assigned the authority to make an appointment 

to Judge Underwood.  He has done so.  He does not 

appear to be inclined to rule on the motion that is in 

front of him, and we cannot agree to an indefinite 

stay.  We waited as long as possible before this 

hearing before we changed our position, which is why 

we filed late yesterday.  

If there is no indication that there is 

going to be a ruling from him, I don't believe that we 

should stay this proceeding. 

THE COURT:  All right.  Do you have any 

evidence you want to present on your motion to stay?  

MR. MACRAE:  Your Honor, we attached 

various exhibits to our motion.  I would certainly 

like you to consider those.  And we offer those into 

evidence as part of this proceeding, yes, sir. 

THE COURT:  And without objection, they 

will be admitted. 

MR. OTTOWAY:  If I may have a moment to 

just peruse exactly what those are. 

THE COURT:  All right.  

MR. OTTOWAY:  With respect to Exhibit 1, 

Your Honor, I have no objection that could be 

judicially noticed.  The same goes for Exhibit 2.  

I believe that they are all court 
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copies, aren't they?  

MR. MACRAE:  Yes. 

MR. OTTOWAY:  To the extent that 

everything is a court filing, Your Honor, I do have no 

objection to their admissibility. 

THE COURT:  Okay.  They will be so 

admitted then. 

(Exhibits admitted.) 

THE COURT:  Do you have any other 

evidence you want to present?  

MR. MACRAE:  No additional evidence, 

Your Honor.  No, sir. 

THE COURT:  Mr. Ottoway, does the State 

have any evidence you want to present?  

MR. OTTOWAY:  We have no evidence, Your 

Honor. 

THE COURT:  All right.  The one question 

I have is, can you point me to any case where a 

defendant in a criminal case has a right to object to 

an assignment of a judge other than by 

disqualification or motion to recuse.  

MR. MACRAE:  I'm not sure I understand 

the question, Your Honor.  I think in our motion to -- 

that's pending before Judge Underwood, our motion to 

withdraw the assignment, we cited to the Government 
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Code and to the In re Thuesen case that you're 

familiar with. 

THE COURT:  Well, that motion is not 

before this Court. 

MR. MACRAE:  Yes, sir.  Right. 

THE COURT:  And as I understand what you 

have said so far, you are objecting to me presiding?  

MR. MACRAE:  Yes, sir. 

THE COURT:  I just want to know if you 

have a single case that you can point me to that says 

you have a right to object to an assignment in a 

criminal case. 

MR. MACRAE:  I don't know of any case 

law, Your Honor.  I don't have a case in front of me 

to say that.  I think that Mr. Reed has a 

constitutional right to object to a judge presiding 

over a proceeding if a statute calls for a different 

judge to preside.  And I think, as a litigant, 

Mr. Reed has a right to object whenever his attorneys 

feel it's an appropriate legal objection, which we 

obviously do. 

THE COURT:  I understand that.  And I 

would kind of be disappointed if you did otherwise. 

MR. MACRAE:  I do not intend to roll 

over, Your Honor.  Yes, sir. 
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THE COURT:  All right.  Your objection 

will be overruled.  The motion to stay will be denied.  

Now, as long as the Court of Criminal 

Appeals does not take any action to overturn my ruling 

just now made, and as long as Judge Underwood does not 

do anything different on the motion that you have 

filed with him, what's the plan of attack here?  

MR. MACRAE:  Do you mind me asking, Your 

Honor, if you've heard from Judge Underwood one way or 

another on his ruling?  

THE COURT:  I have not. 

MR. MACRAE:  I think then -- and this is 

off the cuff a little bit -- I'm going to ask you to 

stay your order denying our motion to stay.  And I'm 

going to suggest to our team that we file something 

supplemental with Judge Underwood, advising him that 

you have ruled the way that you have ruled and asking 

him to please expeditiously rule in the way that we 

think he should.  That's my immediate reaction. 

THE COURT:  Well, given that it's going 

to take time to get on the calendars for everyone, 

there's going to be some delay just out of being on 

the calendar -- trying to get on the calendar.  So I'm 

not going to delay calendaring this case for hearing, 

because the whole purpose behind the subsequent writ 
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statute was an expeditious determination by the Court. 

MR. MACRAE:  Yes, sir. 

THE COURT:  Especially since one of your 

claims is that your client is actually innocent.  And 

I don't want your client in prison a day longer than 

he has to if he's actually innocent of these charges.  

So I don't want any more delay. 

MR. MACRAE:  I'm absolutely with you, 

Your Honor.  We don't want to delay it either.  

THE COURT:  Okay.  

MR. MACRAE:  We just don't want to do 

this twice. 

THE COURT:  I understand.  But if I 

thought we were in danger of having to do it twice, I 

wouldn't have ruled the way I did.  I understand you 

disagree with me, and I respect that.  

So I've got some dates -- well, first 

off, I guess I need to know, how long do you think 

it's going to take to present what you need to develop 

for the Court of Criminal Appeals?  

MR. MACRAE:  Your Honor, I think the 

first step is the State's answer to our petition -- 

THE COURT:  Well -- 

MR. MACRAE:  -- which itself is not due 

for another six weeks. 
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THE COURT:  Well, I'm not sure that they 

have to answer because the Court has already 

designated the three issues.  But if they want to 

answer, you certainly may do so. 

MR. OTTOWAY:  We will be answering, Your 

Honor.  And the Court of Criminal Appeals has docketed 

our answer date as March 16th. 

THE COURT:  March 16th. 

MR. OTTOWAY:  And so after that, there 

may be procedural defenses that we raise.  And we may 

argue that it precludes a hearing on some of the 

issues.  

So after that, you, by statute, have 

20 days to decide whether we will be doing a hearing 

or whether some of the claims may be disposed by 

affidavits or depositions or however you might rule on 

that.  

So that essentially takes us to the end 

of March.  I do have a colleague who is unavailable, 

essentially, for all of April.  And so I think middle 

summer -- I think Mr. MacRae and I might be able to 

agree on a scheduling order for witness lists, 

evidence exchange, that sort of thing, before we come 

before you to make it as efficient as possible. 

THE COURT:  Okay.  Just ballpark, do you 
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think it's going to take longer than a week to develop 

the testimony?  

MR. MACRAE:  Yes, sir, I do. 

THE COURT:  Two weeks?  

MR. MACRAE:  I think we can do it 

between one and two weeks depending, in part, of 

course, on the State's answer.  If they want to answer 

before their deadline, if they want to admit to some 

of the evidence, then that will shorten things, of 

course. 

THE COURT:  Okay.  So we're looking at 

finding potentially a two-week block of time in the 

summer. 

MR. OTTOWAY:  I think that sounds 

reasonable, Your Honor. 

THE COURT:  Okay.  Well, we will attempt 

to -- why don't I wait until the State has filed their 

answer and see what you have to say in response to the 

application that was filed. 

MR. OTTOWAY:  Yes, Your Honor. 

THE COURT:  The Court has already 

eliminated the ineffective assistance of counsel claim 

by its order of November 15th, as I understand it.  

MR. MACRAE:  I think that's correct, 

Your Honor.  
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THE COURT:  So we're only looking at 

three claims:  The Brady violations, the false 

testimony of the State's witness, and actual 

innocence. 

MR. MACRAE:  Yes, sir. 

THE COURT:  Okay.  Are there any motions 

that I need to rule on today?  For example, a pro hac 

vice. 

MR. MACRAE:  We're all admitted here, 

Your Honor. 

THE COURT:  Jane Pucher. 

MR. MACRAE:  I think a motion has been 

filed.  If you would like to rule on that, we would 

welcome that, Your Honor.  

THE COURT:  Okay.  

MR. MACRAE:  Ms. Pucher is not here, but 

I know she does wish -- 

THE COURT:  That's the only attorney 

motion that I'm aware of. 

MR. OTTOWAY:  We have no opposition so 

long as the statute has been complied with, with 

respect to out-of-state attorney fees. 

THE COURT:  She has actually crossed 

every "t" and dotted every "i".  So her motion is 

granted, and I will enter an order admitting her to 
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practice before this Court for this case. 

MR. MACRAE:  Thank you, Judge.  Do you 

need us to submit a proposed order?  

THE COURT:  She has one attached, and I 

will sign it today. 

MR. MACRAE:  And will you be signing a 

written order formalizing your ruling today, or can we 

just go off the record?  

THE COURT:  For the purposes of whatever 

you want to do, you need something in writing.  And so 

if y'all don't have anything prepared, I can easily do 

one up for you -- 

MR. MACRAE:  Thank you, Judge. 

THE COURT:  -- and file it.  It won't 

take me any time at all to do that. 

MR. MACRAE:  Thank you.  

THE COURT:  Unless you have something in 

particular that you want in there. 

MR. MACRAE:  I believe so.  

THE COURT:  Okay.  

MR. MACRAE:  I mean, there's lots I 

would like to put in there, but I don't think you 

would sign off on it.  

THE COURT:  Well, I'm sure.  

All right.  There was one other motion 
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that had been filed concerning some records at the 

institutional division, and I don't know if y'all want 

to take that up by agreement or do anything on that at 

this point in time. 

MR. OTTOWAY:  So I believe that actually 

has been resolved.  I believe TDCJ produced the 

records that they were seeking. 

THE COURT:  Okay.  

MR. MACRAE:  Let me double-check on 

that, Your Honor.  I'm sure we can figure that out. 

THE COURT:  Okay.  Well, is there 

anything else you need me to do today?  

MR. OTTOWAY:  I guess scheduling-wise, 

should we expect, after the State files its answer, to 

have another hearing before you to hash out a 

schedule, or would you prefer that we try to do an 

agreed order and present it to you via the court 

coordinator. 

THE COURT:  What I will do is, I will 

give the coordinator my schedule availability, which 

is going to be hard to find an opening in there.  I 

thought retirement was supposed to mean that I stayed 

home, but apparently not.  

And so I will give her my schedule, and 

if y'all want to enter an agreed scheduling order that 
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she can work with based on my schedule, you don't 

really need to worry about me then. 

MR. OTTOWAY:  With respect to your 

schedule, Your Honor, I've had hearings where we have 

broken it up into -- you know, the first week in one 

month; the second week in another month.  The State's 

amenable to that. 

THE COURT:  Well, when I had a realtime 

court reporter, that was okay.  But I don't have that.

MR. OTTOWAY:  Okay.  

THE COURT:  And the older I get, the 

harder it is to remember.  Okay?  So I'd rather just 

get it over with and try to get it back to the Court 

of Criminal Appeals as soon as we can. 

MR. OTTOWAY:  Certainly, Your Honor. 

THE COURT:  Because they are the ones 

that are ultimately going to make any decision here.  

I'm merely a speed bump along the way.  

Anything else?  

MR. OTTOWAY:  Nothing from the State, 

Your Honor. 

MR. MACRAE:  No, sir. 

THE COURT:  All right.  Well, thank you 

very much, gentlemen.  Have a safe trip back. 

MR. MACRAE:  Thank you, Your Honor. 
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THE COURT:  And I believe they're going 

to be returning Mr. Reed today; is that correct?  

OFFICER BENNETT:  Yes. 

THE COURT:  Do you know how long he's 

going to be able to be here to talk to the lawyers if 

they want to talk to him?

OFFICER BENNETT:  Whatever he needs, 

sir. 

THE COURT:  Okay.  Well, they can talk 

forever.  Lawyers are good at that.  

When do y'all need to get him back?  

OFFICER BENNETT:  As soon as possible, 

sir. 

THE COURT:  Do we have a helicopter 

sitting outside, or are we transporting?  

OFFICER BENNETT:  We are transporting. 

THE COURT:  Okay.  All right.  Well, 

that makes it a little easier then.  So whatever your 

schedule will allow, you're welcome. 

MR. MACRAE:  Thank you, Judge. 

THE COURT:  All right.  Anything else?  

MR. OTTOWAY:  No, Your Honor. 

THE COURT:  Okay.  Then we stand 

adjourned. 

(End of proceedings.) 
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REPORTER'S CERTIFICATE 

THE STATE OF TEXAS  ) 
COUNTY OF BASTROP   ) 
 

I, Hayley Stiteler, Official Court Reporter in and 

for the Bastrop County Court at Law, Bastrop County, 

State of Texas, do hereby certify that the above and 

foregoing contains a true and correct transcription of 

all portions of evidence and other proceedings 

requested in writing by counsel for the parties to be 

included in this volume of the Reporter's Record, in 

the above-styled and numbered cause, all of which 

occurred in open court or in chambers and were 

reported by me. 

I further certify that this Reporter's Record of 

the proceedings truly and correctly reflects the 

exhibits, if any, admitted by the respective parties. 

I further certify that the total cost for the 

preparation of this Reporter's Record is $231.00 and 

was paid by THE DEFENDANT. 

WITNESS MY OFFICIAL HAND this the 25th day of 

January, 2020.  

        ________________________________ 
        Hayley Stiteler, Texas CSR #9437 
        Expiration Date:  10/31/20 
        Bastrop County Court at Law

804 Pecan Street
Bastrop, Texas 78602 



Appendix V 



1 

IN THE 21ST JUDICIAL DISTRICT 
COURT OF BASTROP COUNTY 

STATE OF TEXAS, 

v. 

RODNEY REED, 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§

Case No. 8701 

NOTICE AND REQUEST FOR RULING  

TO THE HONORABLE PRESIDING JUDGE OF THE SECOND 
ADMINISTRATIVE JUDICIAL REGION OLEN UNDERWOOD: 

Rodney Reed respectfully files this notice and requests a ruling on his Motion 

to Withdraw Assignment Order. 

On November 25, 2019, Mr. Reed filed his Motion to Withdraw Assignment 

Order (“Motion to Withdraw”), requesting the withdrawal of the Order of 

Assignment by the Presiding Judge, Assignment #29880, which assigned the 

Honorable J.D. Langley to this case.  Exhibit 1 (Motion to Withdraw Assignment 

Order (Nov. 25, 2019)).  Mr. Reed simultaneously filed a Motion to Stay, asking 

Judge Langley to stay any proceedings until the issues raised in Mr. Reed’s Motion 

to Withdraw are finally decided.  Exhibit 2 (Motion to Stay (Nov. 25, 2019)). 

Electronically Filed 1/28/2020 10:47 AM
Sarah Loucks, District Clerk
Bastrop County, Texas
By: Etta Wiley, Deputy
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Although the Motion to Withdraw remains pending, Judge Langley held a 

hearing on and denied the Motion to Stay on January 24, 2020.  Exhibit 3 at 12 

(Transcript of Hearing (Jan. 24, 2020)).  The State has taken the position that the 

Motion to Withdraw has been “functionally denied,” Exhibit 4 at 2 (Amended 

Response to Motion to Stay (Jan. 23, 2020)), and Judge Langley has indicated his 

intent to proceed as if the Motion to Withdraw has been denied unless Judge 

Underwood makes a ruling on the Motion or the Court of Criminal Appeals 

overturns the denial of the Motion to Stay, Exhibit 3 at 12.   

Mr. Reed reurges the arguments raised in his Motion to Withdraw and 

respectfully requests a ruling on the Motion to Withdraw to allow the Parties to 

proceed toward final resolution of the issues raised in the Motion.                 

Dated:  January 28, 2019 Respectfully submitted, 

By: /s/ Andrew MacRae 

LEVATINO PACE PLLC 
Andrew F. MacRae 
State Bar No. 00784510 
1101 S. Capital of Texas Highway 
Building K, Suite 125 
Austin, Texas 78746 
512.637.8563 telephone 
512.637.1583 facsimile 
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BAKER BOTTS L.L.P. 
Scott D. Powers 
State Bar No. 24027746 
Delaney J. McMullan 
State Bar No. 24106287 
98 San Jacinto Blvd. 
Suite 1500 
Austin, Texas 78701 
512.322.2500 telephone 
512.322.2501 facsimile 

ATTORNEYS FOR RODNEY REED
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CERTIFICATE OF SERVICE 

I hereby certify that on January 28, 2019 a true and correct copy of the foregoing 
was served electronically through the court’s CM/ECF system on the following 
counsel of record: 

Matthew Ottoway  
Assistant Attorney General 
Matthew.Ottoway@oag.texas.gov 
P.O. Box 12548 
Capitol Station  
Austin, Texas 78711 

Brian Goertz 
Bastrop County District Attorney 
804 Pecan Street 
Bastrop, Texas 78602

/s/Andrew MacRae 



Exhibits to Notice and 
 Request for Ruling Omitted 
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c•)‘• 
Andrea Partida 
Criminal Court Coordinator 
(512) 581-7137 (512) 581-4037 
(512) 581-4038 (512) 581-4038 

C)
Deborah Shirocky 
Civil Court Coordinator 

21st, 335th, 423rd Judicial District Courts for Bastrop County, Texas 
804 Pecan Street 

Bastrop, Texas 78602 

DATE: February 7, 2020 

TO: 

NOTICE OF HEARING 

Andrew F. MacRae, Attorney at Law (email and U.S. mail) 
Michelle L. Davis, Attorney at Law (email and U.S. mail) 
Jane Pucher, Attorney at Law (email and U.S. mail) 
Matthew Ottoway, Assistant Attorney General (email and U.S. mail) 
Travis Bragg, Assistant Attorney General (email and U.S. mail) 
Bryan Goertz, District Attorney (hand delivered) 
Sarah Loucks, Bastrop County District Clerk (hand delivered) 

RE: Cause No.8701 The State of Texas vs. Rodney Reed; In the 21' Judicial District Court of 
Bastrop County, Texas 

Please be Advised: 

The above entitled and numbered cause has been set for an Evidentiary Hearing to commence on 
Monday, September 14, 2020 @ 9:00 a.m. through Friday, September 25, 2020. 

This hearing will take place at the Bastrop County Law Enforcement Center District Courtroom, 200 Jackson 
Street, Bastrop, Texas. 

The Honorable J.D. Langley will be presiding. 

Respectfully, 

v P 41,t) 
Andrea R. Partida 

Filed 

FEB 01 2020 
Sarah Loucks District Clerk, Bastrop County 



Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below:

Melissa De Pagter on behalf of Scott Powers
Bar No. 24027746
melissa.depagter@bakerbotts.com
Envelope ID: 41036309
Status as of 02/21/2020 10:47:17 AM -06:00

Case Contacts

Name

Scott Powers

Matthew Ottoway

Delaney McMullan

Andrew MacRae

BarNumber

24047707

784510

Email

scott.powers@bakerbotts.com

Matthew.Ottoway@oag.texas.gov

delaney.mcmullan@bakerbotts.com

amacrae@levatinopace.com

TimestampSubmitted

2/21/2020 10:27:24 AM

2/21/2020 10:27:24 AM

2/21/2020 10:27:24 AM

2/21/2020 10:27:24 AM

Status

SENT

SENT

SENT

SENT
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