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In re STATE OF TEXAS  §  Writ Case No. 90,124-02 

      § 

ex. rel. BRYAN GOERTZ,  §  Trial Cause No. 8701 

      § 

Relator     § 

_________________________________________________________ 

 

RESPONSE AND MEMORANDUM OF LAW OF  

REAL PARTY IN INTEREST RODNEY REED REGARDING ORDER IN  

IN RE STATE OF TEXAS EX REL. GOERTZ AND  

MOTION FOR STAY OF EXECUTION 

 
 

To the Honorable Judges of the Texas Court of Criminal Appeals: 

 

 The Texas Court of Criminal Appeals (“CCA”) issued an order on Tuesday, 

November 12, 2019 (yesterday) that stayed a hearing scheduled for Wednesday, 

November 13, 2019 (today) and ordered a response from Judge Underwood, Judge 

Shaver, and Judge Campbell (“the Judges”) by 4:00 p.m. on Wednesday, November 

13, 2019 (today).  Mr. Reed was also invited to file a response.  That order is attached 

as Exhibit 1.  Counsel for Rodney Reed, Real Party in Interest before the CCA, files 

this Response and Memorandum of Law in Opposition to the State’s Motion for 

Leave to File a Writ of Prohibition.   

Further, a Stay of Execution should be granted to protect the Court’s 

jurisdiction to consider its own jurisdiction so that (1) the important constitutional 

concerns about the Court’s limited writ authority under Article 5§5 may be fully 

briefed and (2) the irregularity of these proceedings—where we lack clarity as to 
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who is the proper district court judge only a week before the execution—does not 

further undermine confidence in the Texas court’s ability to adjudicate claims of 

innocence. 

A. Response to Order 

   The Court should deny the State’s Motion for Leave as it did previously only a 

few months ago.  The elected 21st District Court Judge Carson T. Campbell properly 

took up Mr. Reed’s case because (1) the previously assigned visiting judge (Judge 

Shaver) had relinquished his judicial authority, and (2) the matter was pending 

before the 21st District Court with no other judge assigned to the case at the time 

Judge Campbell gave notice of the hearing.   

1. Judge Shaver Relinquished All His Judicial Authority On August 9, 

2019.1 

 

By his letter dated August 9, 2019, Judge Shaver relinquished his judicial 

authority because this letter constituted a revocation of Judge Shaver’s certification 

of willingness not to appear or plead as an attorney pursuant to Section 74.0551 of 

the Government Code.  Exhibit 2 (August 9, 2019 Letter and August 19, 2019 

Response). Although the correspondence between Judge Shaver ad Chief Justice of 

the Texas Supreme Court Hecht references this revocation as a removing his “name 

from the list of judges who receive assignments” and  changing “eligibility status,” 

 
1 Mr. Reed files this memorandum subject to his motion to void the execution order signed by Judge 

Shaver based on the fact that Judge Shaver’s assignment as a visiting judge had lapsed prior to his entry 

of the order.   
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the purpose of this letter goes to the heart of Judge Shaver’s authority to act and the 

appearance of impartiality necessary for public confidence in our judiciary.  This is 

not just a list of Judges willing to accept assignments, this is a list of Judges who 

have certified their willingness to abstain from the practice of law—a fundamental 

requirement for any judge.  See Tex. Gov’t Code § 74.0551 (attached as Exhibit 3); 

Tex. Code. Jud. Conduct Cannon 5G (prohibiting judges from the practice of law).   

Having revoked his certification of willingness to abstain from the practice of 

law, Judge Shaver relinquished all prospective authority to act on the motions before 

the 21st District Court, which were filed after his revocation.  This intent reflected in 

Judge Shaver’s email to Judge Stubblefield in which he acknowledges that he will 

never work as a judge again.  See Exhibit 4.2  There can also be no residual authority 

for Judge Shaver to act as a judge in this matter, because (1) Judge Shaver’s general 

assignment as a visiting judge in the 21st District Court made in 2014 had expired, 

and (2) nothing was pending in the case at the time of Judge Shaver’s revocation. 

Judge Shaver also could not unilaterally reinstate this certification in his 

phone call with the deputy district clerk, see Exhibit 5, as the statute requires a 

written request and the consent of the Presiding Judge prior to reinstatement.  Tex. 

Gov’t Code §74.0551(e). 

 

 
2 While lawyers and judges frequently disagree on the legal issues before them, the Hon. Judge Doug 

Shaver’s lifetime of public service is an example to our profession.    
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2. Judge Campbell Properly Scheduled a Hearing on a Matter Pending 

Before His Court. 

 

There is a constitutionally-based and obvious presumption that the duly 

elected 21st District Court Judge has both the authority and obligation to resolve 

matters filed in his District Court. See Oncor Elec. Delivery Co. LLC v. Chaparral 

Energy, LLC, 546 S.W.3d 133, 138 (Tex. 2018) (citing Tex. Const. art. 5 § 8).  

Absent a proper and preexisting judicial assignment, the record contains no plausible 

reason why Judge Campbell was not authorized or obligated to decide the motions 

that were filed in his court.   

The only reason Judge Shaver was assigned by Judge Underwood to act as a 

21st District Court Judge in the first place was that the prior judge, the Hon Reva 

Towslee-Corbett, had recused herself.  When a judge recuses herself, the matter goes 

to the Presiding Judge to assign a replacement.  See Tex. Gov’t Code §24.002.  It 

was therefore within Judge Underwood’s discretion in 2014 to either reassign the 

case to the 21St District Court Judge or to assign a visiting judge.  The situation is 

different now.  Judge Shaver has revoked his certification, not recused himself.  

Accordingly, section 24.002 of the Government Code does not apply.  Our current 

situation is more akin of a newly elected judge taking the bench, in which he would 

have full authority to decide all matters before the court.3   

 
3 Although the State has raised jurisdictional arguments to prevent adjudication of those motions, it is 

axiomatic that a district judge has jurisdiction to decide his own jurisdiction.  In re General Motors Corp., 

296 S.W.3d 813, 827 (Tex. App.—2009, orig. proceeding).  No doubt because Judge Shaver had revoked 
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B. A Stay of Execution Is Necessary 

The State’s filing of a motion for leave to file a writ of prohibition and the 

stay of the hearing set by Judge Campbell has injected a level of uncertainty in these 

proceedings, only days before and execution, which undermine confidence in the 

integrity of the state court proceedings, and raise constitutional questions that will 

make things worse.  As discussed in our Opposition, Article 5 § 5 of the Texas 

Constitution confers original writ power to this Court only in “criminal law matters.” 

See Johnson v. Tenth Judicial Dist. Court of Appeals at Waco, 280 S.W.3d 866, 869 

(Tex. Crim. App. 2008). Although the issue before the court arises from a capital 

murder proceeding, the underlying question of the scope of a visiting judge’s judicial 

authority or the effect of the judge’s revocation of his pledge not to abstain from the 

practice of law have absolutely nothing to do with criminal law.  Rather, these 

questions turns on a construction the Government Code and the Texas Constitution 

relating to matters of judicial administration.  These are civil law matter over which 

this Court lacks jurisdiction to issue a writ of prohibition. See id. at 873-74 (Court 

of Criminal Appeals lacked original writ jurisdiction over district court orders made 

pursuant to Government Code provision allowing collection of court costs relating 

to criminal case).  If this Court ultimately exercises writ power in the manner 

 
his authority to act as a visiting judge in August, these motions were not set or otherwise acted on until 

the matter was brought to Judge Campbell’s attention. 
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requested by the State, it will have acted beyond its constitutional bounds.  This will 

set up the potential in which the Texas Supreme Court or its Chief Justice may be 

asked to issue a writ enforcing the authority of the duly elected 21st District Judge 

that conflicts with the void order of this Court. This extraordinary circumstance, 

coupled with the underlying dispute in which the proper trial judge is unclear so soon 

before a an execution will create an inappropriate and chaotic state of affairs which 

significantly undermine confidence in the fair administration of justice.     

Accordingly, Real Party in Interest Rodney Reed asks this Court to deny both 

deny the State leave to file a writ of prohibition and stay the execution so that this 

case may proceed in an orderly manner that the constitution requires.   

 

DATED: November 13, 2019 

Respectfully submitted, 

 

 /s/ Bryce Benjet 

BRYCE BENJET 

State Bar No. 24006829  

THE INNOCENCE PROJECT 

40 Worth St. Suite. 701 

New York, New York 10013 

(212) 364-5340 

(212) 364-5341 (fax) 

 

ANDREW F. MACRAE 

State Bar No. 00784510 

LEVATINO|PACE PLLC 

1101 S. Capital of Texas Highway 

Building K, Suite 125 

Austin, Texas 78746  
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(512) 637-8563 

(512) 637-1583 (fax) 

 

Attorneys for Rodney Reed 
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CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing with the Texas Court 

of Criminal Appeals using the Texas Online eFiling for courts system and served all 

counsel of record by electronic service or United States Postal Service, this 13th day 

of November, 2019 on the following: 

Matthew Ottoway 

Assistant Attorney General 

P.O. Box 12548 

Capitol Station 

Austin, Texas 78711 

Bryan Goertz 

Bastrop County District Attorney 

804 Pecan Street 

Bastrop, Texas 78602 

 

/s/ Bryce Benjet  

Bryce Benjet 
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IN THE COURT OF CRIMINAL APPEALS

OF TEXAS

NO. WR-90,124-02

IN RE STATE OF TEXAS EX REL. BRYAN GOERTZ, Relator

ON MOTION FOR LEAVE TO FILE APPLICATION FOR WRIT OF

PROHIBITION AND APPLICATION FOR WRIT OF PROHIBITION FROM

CAUSE NO. 8701 IN THE 21ST JUDICIAL DISTRICT COURT

BASTROP COUNTY

Per curiam .  Newell, J. not participating. 

O R D E R

We have before us a motion for leave to file an application for a writ of prohibition

and an application for a writ of prohibition.  In May of 1998, a jury convicted Rodney

Reed (real party in interest) of the capital murder of Stacey Stites.  The jury answered the

special issues submitted pursuant to Texas Code of Criminal Procedure Article 37.071,

and the trial court, accordingly, set Reed’s punishment at death.   This Court affirmed1

  Unless otherwise indicated all references to articles refer to the Code of Criminal1

Procedure.
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Reed’s conviction and sentence on direct appeal.  Reed v. State, No. AP-73,135 (Tex.

Crim. App. Dec. 6, 2000) (not designated for publication).  

In 1999, Reed filed his initial post-conviction application for a writ of habeas

corpus in the convicting court.  In 2001, Reed filed his “Supplemental Claim for Relief on

Application for Writ of Habeas Corpus” in the convicting court.   This Court2

subsequently denied Reed relief on his initial application and dismissed the subsequent

application pursuant to Article 11.071 § 5.  Ex parte Reed, Nos. WR-50,961-01 and

WR-50,961-02 (Tex. Crim. App. Feb. 13, 2002) (not designated for publication).  Reed

filed additional applications over the years, but no relief was granted.

In March 2015, Reed was scheduled for execution, but this Court stayed his

execution to review claims raised in his sixth subsequent application.  The Court

ultimately denied relief on those claims, but it remanded the case again for review of two

claims raised in his seventh subsequent application.  Ex parte Reed, Nos. WR-50,961-07

and WR-50,961-08 (Tex. Crim. App. May 17, 2017) (not designated for publication). 

Upon return to this Court, this Court denied relief on the -08 remanded claims, dismissed

the remaining -08 claims, and dismissed yet another subsequent writ application filed in

2018 (our -09).  Ex parte Reed, Nos. WR-50,961-08 and WR-50,961-09 (Tex. Crim. App.

June 26, 2019) (not designated for publication). 

Upon completion of this litigation, the State, on July 12, 2019, filed a motion in the

  The Court construed applicant’s “Supplemental Claim” as a subsequent application. 2
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convicting court requesting that the court set Reed’s execution date for November 20,

2019.  The judge appointed to preside over the case (and one of the Respondents here),

the Honorable Doug Shaver, issued an order setting Reed’s execution date for November

20, 2019.  On October 4, 2019, Reed’s counsel filed in the trial court a “Motion For

Withdrawal of Execution Date,” a Supplement to that motion, and a “Motion To Declare

Execution Date Void.”  On November 4, 2019, Reed asked the elected judge of the

convicting court (and another Respondent here), the Honorable Carson Campbell, to set a

hearing for his motions. 

Believing that the elected judge of the convicting court does not have jurisdiction

or authority to hold such a hearing, and believing neither the elected nor the appointed

judge has jurisdiction or authority to rule on Reed’s motions, Relator has asked this Court

to issue a writ of prohibition prohibiting the respondent court from taking action on the 

motions.  Relator specifically seeks to prohibit Respondent, the Honorable Carson

Campbell, elected judge of the 21  District Court of Bastrop County, and Respondent, thest

Honorable Doug Shaver, sitting by assignment as the judge of 21  District Court ofst

Bastrop County for Reed’s case, from considering or ruling on Reed’s motions.  Relator

also requests an expedited ruling on this matter from this Court.

Before this Court rules on Relator’s motion for leave to file his application for a

writ of prohibition, Respondents should have the opportunity to respond.  Therefore, the

Honorable Carson Campbell and the Honorable Doug Shaver shall respond to Relator’s
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prohibition pleadings by 4:00 p.m. on Wednesday, November 13, 2019.  The real party in

interest, Reed, and the regional presiding judge, Judge Olen Underwood, may file

responses within the same time period.  The Wednesday, November 13, 2019 hearing on

the Reed case scheduled to be presided over by the Honorable Carson Campbell is stayed

pending further order of this Court.

IT IS SO ORDERED THIS THE 12  DAY OF NOVEMBER, 2019.th

Do Not Publish
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The Supreme Court of Texas 

 
 
CHIEF JUSTICE 
   NATHAN L. HECHT 
 
JUSTICES 
   PAUL W. GREEN 
   EVA M. GUZMAN 
   DEBRA H. LEHRMANN 
    JEFFREY S. BOYD 
    JOHN P. DEVINE 
    JEFFREY V. BROWN 
    JAMES D. BLACKLOCK   
    J. BRETT BUSBY   

 
 

201 West 14th Street     Post Office Box 12248     Austin TX 78711 
Telephone: 512/463-1312          Facsimile: 512/463-1365 

 
 
 
 
 
 
 

August 19, 2019 

 
CLERK 
   BLAKE A. HAWTHORNE 
 
GENERAL COUNSEL 
   NINA HESS HSU 
 
EXECUTIVE ASSISTANT 
   NADINE SCHNEIDER 
 
PUBLIC INFORMATION OFFICER 
   OSLER McCARTHY 

 
 
The Honorable Doug Shaver                     via regular mail   
Senior District Judge of the 262nd District Court 
 
Dear Judge Shaver: 
 
 I am in receipt of your letter dated August 9, 2019, notifying the Court of your need to 
discontinue further assignments and to change your eligibility status as a visiting judge.   
 
 Doug, thank you for serving the Texas judiciary and the people of Texas for so many years.   
 
 Best wishes. 
 
       Sincerely, 
 
       
 
       Nathan L. Hecht 
       Chief Justice 
 
 
c: Hon. Billy Ray Stubblefield, Presiding Judge, 3rd AJR  via email 

Angela Garcia, Office of Court Administration   via email 
 Comptroller’s Office/Judiciary Division    via email 
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Vernon’s Texas Statutes and Codes Annotated  

Government Code (Refs & Annos) 

Title 2. Judicial Branch (Refs & Annos) 

Subtitle F. Court Administration 

Chapter 74. Court Administration Act (Refs & Annos) 

Subchapter C. Administrative Judicial Regions (Refs & Annos) 

V.T.C.A., Government Code § 74.0551 

§ 74.0551. Certification of Willingness Not to Appear and Plead as an Attorney 

Currentness 
 

 

(a) The two-year period provided for in Section 74.055(c)(6) is from January 1 of one year through December 31 of the next 

year. 

  

 

(b) An initial certification of willingness not to appear and plead made before the judge leaves active service extends through 

December 31 of the year following the year in which the judge leaves active service. An initial certification made after the 

judge leaves active service extends through December 31 of the year following the year in which the certification is made. 

  

 

(c) The person’s second and subsequent certifications begin on the January 1 following the year in which the initial 

certification ends and each second January 1 thereafter, unless a written revocation is filed with the presiding judge not later 

than the 30th day before the date the revocation takes effect. A revocation may not take effect until the completion of the 

initial certification period under Subsection (b). 

  

 

(d) If a revocation is not filed, recertification for subsequent two-year periods takes effect by operation of law. 

  

 

(e) A revocation may be rescinded and a certification of willingness not to appear and plead reinstated only on written request 

to the presiding judge and with the consent of the presiding judge. 

  

 

Credits 

 

Added by Acts 1989, 71st Leg., ch. 646, § 9, eff. Aug. 28, 1989. Amended by Acts 1995, 74th Leg., ch. 10, § 1, eff. April 12, 

1995. 
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V. T. C. A., Government Code § 74.0551, TX GOVT § 74.0551 

Current through the end of the 2019 Regular Session of the 86th Legislature 

End of Document 
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